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1 Declaration of Opening

The Shire President declared the meeting open at 5:30pm.

1.1 Recording of Those Present

Cr K J Chappel President
Cr D S Carslake Deputy President
Cr D B Collins
Cr J M Coaker
Cr D S Agar
Cr M J Thornton
Cr K Stokes

Mr C Linnell      Chief Executive Officer
Ms S Appleton Executive Manager Development & Administration
Mrs F Gledhill Executive Manager Corporate & Community Services
Ms E Cuthbert Economic Development Manager
Mr P Buist Principal Works Manager

1.2 Apologies

Nil

1.3 Approved Leave of Absence

Nil

1.4 Welcoming of Visitors to the Meeting

Nil

1.5 Announcements by the Presiding Member without Discussion

The President made the following announcements:

As 2017 draws to an end I wish to sincerely thank the Deputy President Cr
Carslake, Cr Agar, Cr Coaker, Cr Collins, Cr Stokes, Cr Thornton for your
support to me and your continuing commitment to the Shire of Morawa.

Mr Chris Linnell, Acting CEO Sean Fletcher, Senior Staff Paul Buist, Fred
Gledhill, Sam Appleton and all staff, I thank you on behalf of Council for
your endeavours throughout 2017.  It does not go unnoticed that each of
you has this year strived toward the success of the Shire of Morawa and
the satisfaction of our community.  I look forward to working with you all in
2018 as we continue to seek to be the best we can be as a Local
Government.
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May you and your loved ones have a safe and happy festive season and
return in the New Year excited to be a part of the Shire of Morawa as we
embrace a bright and positive future.

Can I please acknowledge and offer a special thankyou to Fred Gledhill as
this is Fred’s last Ordinary Council Meeting.  All the best in your retirement.

2 Public Question Time

2.1 Response to previous public questions taken on notice

Nil

2.2 Public question time

Nil

3 Declaration of Interest

Cr Carslake declared a proximity interest in item 7.2.2.4 as an owner of the refuse
contractor is a member of his staff.

 Cr Thornton declared a financial interest in item 7.2.2.4 as he is the owner of the
refuse contracting service.

 Cr Thornton declared a financial interest in item 12.1.1 as he has submitted a
tender for the matter to be considered.

Cr Carslake declared a proximity interest in item 12.1.1 as an owner of the refuse
contractor is a member of his staff.

Cr Stokes declared an impartiality interest in item 12.1.1 due to a friendship with
one of the tenderers.

4 Confirmation of Minutes of Previous Meetings

COUNCIL RESOLUTION

1712003 Moved:  Cr Stokes
Seconded:  Cr Coaker

That the minutes of the following meetings be confirmed:

4.1 Ordinary Council Meeting – 16 November 2017
4.2 Special Council Meeting – 23 November 2017
4.3 Special Council Meeting – 12 December 2017

CARRIED 7/0
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5 Public Statements, Petitions, Presentations and Approved Deputations

Nil

6 Method of Dealing with Agenda Business

Nil

7 Reports

7.1 Reports from Committees

Nil

7.2 Reports from the Chief Executive Officer

7.2.2    Executive Manager Corporate & Community Services

7.2.3   Executive Manager Development & Administration

7.2.4  Economic Development Manager

Nil

7.2.5 Principal Works Manager

Nil
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7.2.2 Executive Manager Corporate & Community Services

  



  

  

 


  

 

 

 

 

SUMMARY

A list of accounts is attached for all payments made for the month of November 2017
(Attachment 1).

DECLARATION OF INTEREST

Nil

ATTACHMENTS

Attachment 1 - 7.2.2.1a List of accounts due and submitted

BACKGROUND INFORMATION

Local Government (Financial Management) Regulations 1996 – Reg 13

The local government has delegated to the CEO the exercise of power to make
payments from the municipal fund or the trust fund, a list off accounts paid by the
CEO is to prepare each month showing for each account paid since the last such
list was prepared.

OFFICER’S COMMENT

Nil

Item No/Subject: 7.2.2.1 Accounts Due For Payment – November 2017

Date of Meeting: 21 December 2017

Date & Author: 14 December 2017 -– Candice Smith
Senior Finance Officer

 
Responsible Officer: Fred Gledhill –

Executive Manager Corporate & Community Services

Applicant/Proponent: Executive Manager Corporate & Community Services

File Number: FM.CRD.1

Previous minute/s 
& Reference: 
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COMMUNITY CONSULTATION

Nil

COUNCILLOR CONSULTATION

Nil

STATUTORY ENVIRONMENT

Local Government (Financial Management) Regulations 1996 – Reg 13

POLICY IMPLICATIONS

Section 3 – Finance 3.6 Use of Corporate Credit Cards Policy

FINANCIAL IMPLICATIONS

As per list of accounts

STRATEGIC IMPLICATIONS

Nil

RISK MANAGEMENT

As per Policy Section 3 – Finance 3.11 Risk Management Controls

VOTING REQUIREMENT

Simple Majority

OFFICER’S RECOMMENDATION

That Council endorses the list of accounts paid by the Chief Executive Officer under
delegated authority, represented by:

 Municipal EFT Payment Numbers EFT 10220 to EFT 10305 inclusive,
amounting to $147,774.22

 Municipal Cheque Payments Numbered 11761 to 11770 amounting to
$33,195.46 and Cheque Payment Numbered 25 amounting to $351.20

 Municipal Direct Debit Payments Numbers DD5849.1 to DD5913.2 amounting
to $19,995.79

 Payroll for November 2017

01/11/2017 - $  55,284.70
15/11/2017 - $  56,369.71
29/11/2017 - $  46,836.94
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Item No/Subject 7.2.2.2 Reconciliations - November 2017

Date of Meeting: 21 December 2017

Date & Author: 6 December 2017 - Candice Smith –
Senior Finance Officer

Responsible Officer: Fred Gledhill –
Executive Manager Corporate & Community Services

Applicant/Proponent: Executive Manager Corporate & Community Services

File Number: FM.ACC.1

Previous minute/s 
& Reference: 

SUMMARY

Local Government (Financial Management) Regulation 34 (1) (a) states that a Local
Government must prepare financial statements monthly.

DECLARATION OF INTEREST

Nil

ATTACHMENTS

Nil

BACKGROUND INFORMATION

The information provided is obtained from the Bank Reconciliations carried out for
Municipal Bank/Reserves Bank and the Trust Bank to ensure all transactions have been
accounted for.

OFFICER’S COMMENT

The Shire of Morawa’s financial position is as follows:-
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BANK BALANCES AS AT 30 November 2017 
 
 

Account 2017 

Municipal Account  # 
 

$1,852,756.35  
 

Trust Account                        $15,980.75                                

Business Telenet Saver (Reserve) Account  $3,420,644.65  

WA Treasury O/night Facility (Super Towns) Account $600,476.09 

Reserve Term Deposit (Community Development) $500,000.00 

Reserve Term Deposit (Future Funds 1) $800,000.00 

Reserve Term Deposit (Future Funds 2) $800,000.00 
 

 
 

BANK RECONCILIATION BALANCES  
 

 
The Bank Reconciliation Balances for 30 November 2017 with a comparison for 
 30 November 2016 is as follows:  
 
 
Account 2016 2017 

Municipal Account  # 
 

$721,229.50 
 

 
$1,929,073.66  

 
 
Trust Account 
 

$13,058.29 $18,453.40 

 
Reserve Account  
 

$6,009,221.62 
 

$6,121,120.74  
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RESERVE ACCOUNT 
 

The Reserve Funds of $6,121,120.74 as at 30 November 2017 were invested in:- 
 
 Bank of Western Australia  $3,420,644.65 in the Business Telenet Saver Account and 
 $600,476.09 in the WA Treasury O/Night Facility 
 Term Deposit (Future Funds 1) $800,000.00 
 Term Deposit (Future Funds 2) $800,000.00 
 Term Deposit (Community Development Fund) $500,000.00 
 

Breakdown for November 2017 with a comparison for November 2016 is as follows: 
 
 2016 2017 

Sports Complex Upgrade Reserve $0.00  $0.00    

Land & Building Reserve $79,543.38 $100,430.93 

Plant Reserve $985,969.28 $909,633.4 

Leave Reserve $288,458.43 $282,415.22 

Economic Development Reserve $108,715.55 $109,804.39 

Sewerage Reserve $145,512.90 $217,288.35 

Unspent Grants & Contributions Reserve $24,782.64 $58,183.57 

Community Development Reserve $1,183,834.45 $1,205,551.02 

Water Waste Management Reserve $0.00 $0.00 

Future Funds Reserve $2,150,814.05 $2,134,360.29 

Morawa Future Funds Interest Reserve $55,049.60 $125,804.00 

Aged Care Units Reserve Units 6-9 $9,081.68 $9,172.73 

Aged Care Units Reserve Units 1-4 0 $68,272.45 

Aged Care Units Reserve Unit 5 0 $54,805.72 

Transfer Station Reserve $28,966.33 $27.18 

S/Towns Revitalisation Reserve $175,287.13 $37,433.81 

ST Solar Thermal Power Station Reserve $555,603.46 $563,042.28 

Business Units Reserve $61,626.16 $82,334.24 

Legal Reserve $15,094.51 $20,268.41 

Road Reserve $140,882.07 $142,293.01 

TOTAL $6,009,221.62 
 

$6,121,120.74 
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TRANSFER OF FUNDS 
 
 $521,430.00 from Unspent Grants to Municipal Fund being for General FAGS paid in 

advance June 2017. 17 July 2017 
 

 $299,042.00 from Unspent Grants to Municipal Fund being for Roads FAGS paid in 
advance June 2017. 10 August 2017 

 
 $140,000.00 from S/Towns Revitalisation Reserve to Municipal Fund being for monies 

spent on project 16/17. 26 October 2017 
 

 $37,368.00 from Future Funds Reserve to Morawa Future Funds Interest Reserve 
being for 85% of interest from Term Deposit that matured October 2017 and was 
accrued as at the 30th June 2017. For the year 2016/17 

 
 

o Investment Transfers 
 

o $800,000.00 from Future Funds to Term Deposit Future Funds1 for 8 months  @ 
2.50% interest 
 

o $800,000.00 from Future Funds to Term Deposit Future Funds2 for 8 months  @ 
2.50% interest 
 

 
COMMUNITY CONSULTATION 
 
NIL 
 
COUNCILLOR CONSULTATION 
 
NIL 
 
STATUTORY ENVIRONMENT 
 
Local Government Act 1995 and Local Government (Financial Management) Regulations 
1996 
 
POLICY IMPLICATIONS 
 
Section 3 – Finance 3.11 Risk Management Controls  
Section 3 – Finance 3.4.3 Investment Policy – Delegated Authority 
 
 
FINANCIAL IMPLICATIONS 
 
As presented 
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STRATEGIC IMPLICATIONS

Nil

RISK MANAGEMENT

As per Policy Section 3 – Finance 3.11 Risk Management Controls

VOTING REQUIREMENTS

Simple Majority

OFFICER’S RECOMMENDATION

That Council receive the bank reconciliation report for 30 November 2017.
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 Agenda Format Suggestions (Tom) 



  

  





  



 

 

SUMMARY

Local Government (Financial Management) Regulation 34(1) (a) states that a Local
Government must prepare financial statements monthly.

DECLARATION OF INTEREST

Nil

ATTACHMENTS

Attachment 1 – 7.2.2.3a November Monthly Financial Activity Report.

BACKGROUND INFORMATION

Nil

OFFICER’S COMMENT

As per Attachment 1 a copy of the schedules is available if required.

COMMUNITY CONSULTATION

Nil

COUNCILLOR CONSULTATION

Nil

Item No/Subject: 7.2.2.3 Monthly Financial Statements – November 2017

Date of Meeting: 21 December 2017

Date & Author: 6 December 2017 - Candice Smith –
Senior Finance Officer

Responsible Officer: Fred Gledhill –
Executive Manager Corporate & Community Services

Applicant/Proponent: Executive Manager Corporate & Community Services

File Number:

Previous minute/s 
& Reference:
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STATUTORY ENVIRONMENT

Local Government Act 1995 and Local Government (Financial Management)
Regulations.

POLICY IMPLICATIONS

Nil

FINANCIAL IMPLICATIONS

As presented

STRATEGIC IMPLICATIONS

Nil

RISK MANAGEMENT

Nil

VOTING REQUIREMENTS

Simple Majority

OFFICER’S RECOMMENDATION

That Council receive the Statement of Financial Activity and the Variance Report for
the period ending the 30 November 2017.

COUNCIL RESOLUTION

1712004 Moved: Cr Thornton
Seconded: Cr Agar

That items 7.2.2.1 to 7.2.2.3 be moved en bloc.

CARRIED 7/0

COUNCIL RESOLUTION

Item 7.2.2.1

That Council endorses the list of accounts paid by the Chief Executive
Officer under delegated authority, represented by:

Public Minutes (Confirmed) - OCM 21 Dec 2017 20



 Municipal EFT Payment Numbers EFT 10220 to EFT 10305 inclusive,
amounting to $147,774.22

 Municipal Cheque Payments Numbered 11761 to 11770 amounting to
$33,195.46 and Cheque Payment Numbered 25 amounting to $351.20

 Municipal Direct Debit Payments Numbers DD5849.1 to DD5913.2
amounting to $19,995.79

 Payroll for November 2017

01/11/2017 - $  55,284.70
15/11/2017 - $  56,369.71
29/11/2017 - $  46,836.94

COUNCIL RESOLUTION

Item 7.2.2.2

That Council receive the bank reconciliation report for 30 November 2017.

COUNCIL RESOLUTION

Item 7.2.2.3

That Council receive the Statement of Financial Activity and the Variance
Report for the period ending the 30 November 2017.
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7.2.2.3a November Monthly Financial Activity Report
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Cr Thornton left the chamber at 5.34pm having declared a financial interest. 
Cr Carslake left the chamber at 5.34pm having declared a proximity interest.

 Agenda Format Suggestions (Tom)

  



  

  



  



 

 

SUMMARY

Correspondence has been received from Maryanne Milloy-Rakich and Milton Milloy,
(owners of the Morawa Bakery),  requesting  that both domestic and commercial
refuse charges be suspended from rates Assessment 706 (Morawa Bakery) until the
property is sold and also requesting a refund for all refuse charges dating back to
2015.

DECLARATION OF INTEREST

Nil

ATTACHMENTS

Attachment 1 - 7.2.2.4a Correspondence from Maryanne Milloy-Rakich and Milton
Milloy

BACKGROUND INFORMATION

In March 2014 a request was received to have the commercial and domestic refuse
service levy suspended from the rates Assessment 706 (Morawa Bakery) due to the
building being unoccupied and no rubbish was generated.

Approval was granted to remove the domestic rubbish service for the 2013/2014
financial year and also for the 2014/2015 financial year.

Item No/Subject: 7.2.2.4 Suspension of Refuse Charges – Morawa Bakery

Date of Meeting: 21 December 2017

Date & Author: 20 November 2017 - Katrina Kingston – Rates Officer

Responsible Officer: Fred Gledhill –
Executive Manager Corporate & Community Services

Applicant/Proponent: Maryanne Milloy-Rakich and Milton Milloy

File Number A706

Previous minute/s 

& Reference:
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The owners of the Morawa Bakery did not realise that the domestic refuse service
refund was only valid for the above two financial years, and that the commercial refuse
service levy was not suspended.

OFFICER’S COMMENT

The domestic refuse service was implemented when prospective “buyers” were 
residing at the location of the Morawa Bakery.

As the Morawa Bakery is a Commercial Building that is unoccupied a refund of the
domestic refuse service for the three financial years expanding from the 15/16 financial
year to the current financial year with a total refund of $1088.00 is warranted as the
Domestic Refuse Service is deemed to be raised in error.

The commercial refuse charge is also an annual charge for all Commercial Properties
and given that the service is applicable to all Commercial Properties and regardless
whether the service is utilised, the fees are across the board to offset outgoings for the
fees Council pays to provide the service.

Morawa Bakery has been closed since early 2013 and offer to refund all or partial of
the Commercial Rubbish levies then implement for future years a suspended levy until
the building is sold.

The breakdown of the Commercial refuse is:

 14/15 $697.20
 15/16 $718.00
 16/17 $718.00
 17/18 $760.00

COMMUNITY CONSULTATION

Nil

COUNCILLOR CONSULTATION

Nil

STATUTORY ENVIRONMENT

Local Government Act 1995 and Local Government (Financial Management)
Regulations. 

6.12. Power to defer, grant discounts, waive or write off debts

(1) Subject to subsection (2) and any other written law, a local government
may —

(a) when adopting the annual budget, grant* a discount or other incentive
for the early payment of any amount of money; or
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(b) waive or grant concessions in relation to any amount of money; or
(c) write off any amount of money,

which is owed to the local government.

* Absolute majority required.

(2) Subsection (1)(a) and (b) do not apply to an amount of money owing in
respect of rates and service charges.

(3) The grant of a concession under subsection (1)(b) may be subject to any
conditions determined by the local government.

(4) Regulations may prescribe circumstances in which a local government is not
to exercise a power under subsection (1) or regulate the exercise of that
power.

POLICY IMPLICATIONS

Nil

FINANCIAL IMPLICATIONS

The refund on the domestic refuse of $1088.00 will see the income which is on budget
be reduced by this amount.

The commercial refuse levy is below budget expectations by $3,000 however with all
outgoings in the Sanitation Areas the Tip maintenance costs are expected to be
around $35,000 less than budgeted for.

STRATEGIC IMPLICATIONS

Nil

RISK MANAGEMENT

Nil

VOTING REQUIREMENTS

Absolute Majority

OFFICER’S RECOMMENDATION

That with regard to the ‘Suspension of Refuse Charges – Morawa Bakery’, that
Council:

1. Resolve to refund of all Domestic Refuse Charges totalling $1088.00 expanding
three financial years.

2. Resolve to refund of Commercial Refuse Charges of $760.00 for 17/18 financial
year.
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COUNCIL RESOLUTION

1712005 Moved: Cr Stokes
Seconded: Cr Agar

That with regard to the ‘Suspension of Refuse Charges – Morawa Bakery’, that 
Council:

1. Resolve to refund of all Domestic Refuse Charges totalling $1088.00
expanding three financial years.

2. Resolve to refund of Commercial Refuse Charges of $760.00 for 17/18
financial year.

CARRIED 5/0

Motion amended following the receipt of advice from WALGA. 

Cr Thornton and Cr Carslake returned to the chamber at 5.35pm.

3. Resolve that in future budgets refuse charges are suspended on A706 –
Morawa Bakery - until the building is sold or utilised.

Note: Awaiting advice from WALGA as to the Shire being able to suspend
refuse charges in future budgets.
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7.2.2.4a Correspondence from Maryanne Milloy-Rakich and Milton Milloy
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SUMMARY

Murchison Region Aboriginal Corporation have submitted an application for rates exemption
to 15 (Lot 341) Stokes Road, Morawa – Assessment 212 - to be deemed as ‘non-rateable’ 

land by reason of Section 6.26(2)(g) of the Local Government Act 1995 (“LGA”) (being land 

used exclusively for charitable purposes) and therefore exempt from paying rates.

DECLARATION OF INTEREST

Nil

ATTACHMENTS

Attachment 1 - 7.2.2.5a Application Letter - 20 September 2017
Attachment 2 -7.2.2.5b Email Agreement of ex-gratia payment of 20% of GRV
Attachment 3 -7.2.2.5c Article from Guardian News – Tuesday 5 December 2017

BACKGROUND INFORMATION

Council had received an application for rates exemption in February 2017 for 15 (Lot 341)
Stokes Road, Morawa under Section 6.26(2) (g) of the Local Government Act 1995, being
land used exclusively for charitable purposes.

The property is freehold tenure in the name of Murchison Region Aboriginal Corporation
(MRAC), and is currently leased under the MRAC Housing Eligibility policy dated 15
November 2016.

At the Ordinary meeting of Council of 18 May 2017 Council resolved to decline that request
as did other Councils around the region.

Item No/ Subject: 7.2.2.5 Application for Rates Exemption –
Murchison Region Aboriginal Corporation

Date of Meeting: 21 December 2017

Date & Author: 6 December 2017- Fred Gledhill

Responsible Officer: Fred Gledhill –
Executive Manager Corporate & Community Services

Applicant/Proponent: Murchison Region Aboriginal Corporation

File Number: RV.RAT.2

  Previous minute/s & 
Reference:  
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MRAC subsequently applied to the State Administrative Tribunal (SAT) to challenge the City
of Greater Geraldton’s decision and it was found that –

 On the law as it currently stands, and having regard to precedent decisions, the

provision of housing for Aboriginal people is seen by the Courts and SAT to satisfy

the provisions of the Local Government Act as to ‘charitable purpose’.

As the City of Greater Geraldton and MRAC have come to an agreement for an 80% rates
concession MRAC have also offered to agree to pay 20% of the rate imposed on 15 Stokes
Road, Morawa.

COMMUNITY CONSULTATION

Nil

COUNCILLOR CONSULTATION

Nil

STATUTORY ENVIRONMENT

Local Government Act 1995 Section-

Concessions

6.47. Subject to the Rates and Charges (Rebates and Deferments) Act 1992, a local
government may at the time of imposing a rate or service charge or at a later date resolve
to waive* a rate or service charge or resolve to grant other concessions in relation to a rate
or service charge.
* Absolute majority required.

FINANCIAL IMPLICATIONS

The value of the rates and service charges on the property for 2017/2018 financial year
is $1671.77.  Broken down as -

 Rates $622.01 (80% concession $487,60)
 Domestic Refuse $380.00
 ESL $  75.00
 Sewerage Levy $594.76

All rates have been paid.
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STRATEGIC IMPLICATIONS

Nil

RISK MANAGEMENT

Council by not approving the application for rate exemption and agreement to pay 20% of
the rates on the property, may be required to defend its decision if the matter were to be
appealed by the applicant to State Administrative Tribunal.

The legal costs that would be as a result would in effect cost more than the 80% of the
rate that Council would  write off – being $497.60.

VOTING REQUIREMENTS

Absolute Majority

OFFICER’S RECOMMENDATION

That with regard the application for Rates Exemption by the Murchison Region Aboriginal
Corporation Council and pursuant to Section 6.47 of the Local Government Act 1995, Council:

1. Resolve to grant an 80% Rates concession for the 2017/2018 financial year for the
property owned by Murchison Region Aboriginal Corporation (MRAC) – 15 Stokes
Road, Morawa; and

2. Authorise payment of a refund of rates of 80% of the rates paid for the 2017/2018
financial year.

COUNCIL RESOLUTION

1712006 Moved: Cr Stokes
Seconded: Cr Coaker

That with regard the application for Rates Exemption by the Murchison Region
Aboriginal Corporation Council and pursuant to Section 6.47 of the Local Government
Act 1995, Council:

1. Resolve to grant an 80% Rates concession for the 2017/2018 financial year for
the property owned by Murchison Region Aboriginal Corporation (MRAC) – 15
Stokes Road, Morawa; and

2. Authorise payment of a refund of rates of 80% of the rates paid for the 2017/2018
financial year.

CARRIED 6/1
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7.2.2.5a Application Letter - 20 September 2017
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7.2.2.5b Email Agreement of ex-gratia payment of 20% of GRV
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7.2.2.5c Article from Guardian News – Tuesday 5 December 2017
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SUMMARY 

In the 2017/2018 rating year the Shire received a letter (Attachment 1) from the Country 
Women’s Association (CWA) stating that they are struggling with low membership, going 
through hardship and are having trouble paying for their building at 24 Dreghorn St 
Morawa. Currently the CWA have 10 members.  The CWA have made a payment of the 
first instalment on their rates notice and are requesting Council waive the remaining 
instalments and reimburse their first instalment.  

DECLARATION OF INTEREST 

Nil 

ATTACHMENTS 

Attachment 1 – 7.2.2.6a Letter requesting remaining monies due to be waived. 

BACKGROUND INFORMATION 

Under section 6.47 of the Local Government Act 1995 a council may waive a service 
charge. When a property does not fall into any category of Section 6.26 but the Council 
may wish to waive a service charge because of the nature of the undertaking of the 
organisation. This would be a case by case decision and for each individual Council to 
determine. 

Council resolved in February 2017 to waive all fees being sewerage ($772.10), ESL 
($71.00) and interest ($24.47) for the 2016/2017 billing cycle. 

Item No/ Subject: 7.2.2.6 Morawa Country Women’s Association – 
Service Charges 

Date of Meeting:  21 December 2017 

Date & Author:  13 December 2017 – Chris Linnell 

Responsible Officer:  Fred Gledhill –  
 Executive Manager Corporate & Community Services 

Applicant/Proponent: Country Women’s Association 

  File Number: RV.RAT.2 

Previous minute/s & 
Reference:  OCM 23 February 2017 – Item 7.2.2.9 
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OFFICER’S COMMENT 

As the CWA is a ‘Not-for-profit’ organisation & membership is low, it would be appropriate 
for council to consider waiving all fees for this organisation.  

COMMUNITY CONSULTATION 

Nil 

COUNCILLOR CONSULTATION 

Nil 

STATUTORY ENVIRONMENT 

Local Government Act 1995 and Local Government (Financial Management) 
Regulations 1996, (Section 6.47) 

Subject to the Rates and Charges (Rebates and Deferments Act 1992), a local 
government may at the time of imposing a rate or service charge or at a later date resolve 
to waive a rate or service charge or resolve to grant other concessions in relation to a 
rate or service charge. 

Absolute majority required. 

POLICY IMPLICATIONS 

Section 3 – Finance  

FINANCIAL IMPLICATIONS 

As presented 

STRATEGIC IMPLICATIONS 

Nil 

RISK MANAGEMENT 

Nil 

VOTING REQUIREMENTS 

Absolute Majority 

OFFICER’S RECOMMENDATION 

That with respect to the request from the Morawa Country Women’s Association for the 
waiving of service charges, Council: 
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1(a) Resolve to waive all fees, and interest incurred, for the Morawa CWA for the 
2017/2018 billing cycle: 

Sewerage:   $779.80 
ESL:     $75.00 
Interest as at 21 December 2017:  $6.85; 

OR 

1(b) Resolve to waive sewerage and interest, for the Morawa CWA for the 2017/2018 
billing cycle: 

Sewerage:   $779.80 
Interest as at 21 December 2017:     $6.85 

and to donate the sum of $75 towards the ESL as this charge does not belong 
to the Shire of Morawa and cannot be waived. 

COUNCIL RESOLUTION 

1712007 Moved: Cr Thornton 
Seconded: Cr Carslake 

That with respect to the request from the Morawa Country Women’s Association 
for the waiving of service charges, Council: 

Resolve to waive sewerage and interest, for the Morawa CWA for the 
2017/2018 billing cycle: 

Sewerage:   $779.80 
Interest as at 21 December 2017:     $6.85 

and to donate the sum of $75 towards the ESL as this charge does not 
belong to the Shire of Morawa and cannot be waived. 

CARRIED 7/0 
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SUMMARY

Council to consider the assignment of a lease on the child care centre located at 27
Dreghorn Street for a period of three years and to sign an agreement for the provision of
child care services.

DECLARATION OF INTEREST

Nil

ATTACHMENTS

Attachment 1 -7.2.3.1a Lease Agreement
Attachment 2 -7.2.3.1b Day Care Services Agreement
Attachment 3 -7.2.3.1c Letter from Ngala/Brightstars
Attachment 4 -7.2.3.1d Plan of Buildings to be Leased

BACKGROUND INFORMATION

Currently Tiny Tigers Childcare services operate from the transportable building at 25
Dreghorn Street.  This service will cease at the end of this year.

A proposal has been received to lease the brick building (27 Dreghorn Street) at the child
care centre for the purposes of the provision of family day care services.

OFFICER’S COMMENT

The proposal is from Marie Gamble who will be operating with the support of Ngala that
operates as Brightstars Family Day Care.  Ms Gamble has indicated she would like
possession of the building on 7 January 2017.

Item No/ Subject: 7.2.3.1 Child Care Centre Lease

Date of Meeting: 21 December 2017

Date & Author: 4 December 2017- Samantha Appleton

Responsible Officer: Samantha Appleton –
Executive Manager Development and Administration

Applicant/Proponent: Marie Gamble

File Number: CP.LSO.4

Previous minute/s &  Resolution OCM 1606013 - 16 June 2016
Reference:  

7.2.3 Executive Manager Development & Administration
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When the properties have previously been leased the arrangement is have been as follows: 
 

 Weekly lease fee of $50 per week; 
 Shire of Morawa to fund the first $1,000 for water and electricity annually; 
 Shire of Morawa to pay line rental on a phone line to the building; 
 Shire of Morawa to maintain gardens. 

 
As the building has not been occupied for some time there will be some maintenance 
required prior to occupation.  The building was inspected earlier this month by Shire of 
Morawa staff, a representative of Ngala and the potential lessee.  Following site inspection 
there are only minor maintenance and cleaning works to be undertaken, additional to works 
already identified in the budget.   

 
A commercial lease agreement and a services agreement has been prepared and is 
included in the Attachments 1 and 2 to the report. 

 
COMMUNITY CONSULTATION 
 
Nil 
 
COUNCILLOR CONSULTATION 
 
Nil 
 
STATUTORY ENVIRONMENT 
 

Local Government Act 1995 

3.58. Disposing of property 

 (1) In this section —  
 dispose includes to sell, lease, or otherwise dispose of, whether absolutely or not; 
 property includes the whole or any part of the interest of a local government in 

property, but does not include money. 

 (2) Except as stated in this section, a local government can only dispose of property 
to —  

 (a) the highest bidder at public auction; or 
 (b) the person who at public tender called by the local government makes what 

is, in the opinion of the local government, the most acceptable tender, 
whether or not it is the highest tender. 

 (3) A local government can dispose of property other than under subsection (2) if, 
before agreeing to dispose of the property —  

 (a) it gives local public notice of the proposed disposition —  
 (i) describing the property concerned; and 
 (ii) giving details of the proposed disposition; and 
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 (iii) inviting submissions to be made to the local government before a 
date to be specified in the notice, being a date not less than 2 weeks 
after the notice is first given; 

  and 
 (b) it considers any submissions made to it before the date specified in the 

notice and, if its decision is made by the council or a committee, the 
decision and the reasons for it are recorded in the minutes of the meeting 
at which the decision was made. 

 (4) The details of a proposed disposition that are required by subsection (3)(a)(ii) 
include —  

 (a) the names of all other parties concerned; and 
 (b) the consideration to be received by the local government for the disposition; 

and 
 (c) the market value of the disposition —  
 (i) as ascertained by a valuation carried out not more than 6 months 

before the proposed disposition; or 
 (ii) as declared by a resolution of the local government on the basis of 

a valuation carried out more than 6 months before the proposed 
disposition that the local government believes to be a true indication 
of the value at the time of the proposed disposition. 

 (5) This section does not apply to —  
 (a) a disposition of an interest in land under the Land Administration Act 1997 

section 189 or 190; or 
 (b) a disposition of property in the course of carrying on a trading undertaking 

as defined in section 3.59; or 
 (c) anything that the local government provides to a particular person, for a fee or 

otherwise, in the performance of a function that it has under any written law; 
or 

 (d) any other disposition that is excluded by regulations from the application of 
this section. 

 [Section 3.58 amended by No. 49 of 2004 s. 27; No. 17 of 2009 s. 10.] 
 

Local Government Act 1995 

Division 3 — Documents 

9.49A. Execution of documents 

 (1) A document is duly executed by a local government if —  

 (a) the common seal of the local government is affixed to it in accordance with 
subsections (2) and (3); or 

 (b) it is signed on behalf of the local government by a person or persons 
authorised under subsection (4) to do so. 
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 (2) The common seal of a local government is not to be affixed to any document 
except as authorised by the local government. 

 (3) The common seal of the local government is to be affixed to a document in the 
presence of —  

 (a) the mayor or president; and 

 (b) the chief executive officer or a senior employee authorised by the chief 
executive officer, 

  each of whom is to sign the document to attest that the common seal was so 
affixed. 

 (4) A local government may, by resolution, authorise the chief executive officer, 
another employee or an agent of the local government to sign documents on behalf 
of the local government, either generally or subject to conditions or restrictions 
specified in the authorisation. 

 (5) A document executed by a person under an authority under subsection (4) is not 
to be regarded as a deed unless the person executes it as a deed and is permitted 
to do so by the authorisation. 

 (6) A document purporting to be executed in accordance with this section is to be 
presumed to be duly executed unless the contrary is shown. 

 (7) When a document is produced bearing a seal purporting to be the common seal 
of the local government, it is to be presumed that the seal is the common seal of 
the local government unless the contrary is shown. 

 [Section 9.49A inserted by No. 17 of 2009 s. 43.] 

9.49B. Contract formalities  

 (1) Insofar as the formalities of making, varying or discharging a contract are 
concerned, a person acting under the authority of a local government may make, 
vary or discharge a contract in the name of or on behalf of the local government in 
the same manner as if that contract was made, varied or discharged by a natural 
person. 

 (2) The making, variation or discharge of a contract in accordance with subsection (1) 
is effectual in law and binds the local government concerned and other parties to 
the contract. 

 (3) Subsection (1) does not prevent a local government from making, varying or 
discharging a contract under its common seal. 

 [Section 9.49B inserted by No. 17 of 2009 s. 43.] 

 
POLICY IMPLICATIONS 
 
Nil 
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FINANCIAL IMPLICATIONS

Minor – provision has been made for costs associated as part of the 2017/18 budget.

STRATEGIC IMPLICATIONS

Shire of Morawa Strategic Community Plan
3.1 Services and facilities that met the needs of the community.

RISK MANAGEMENT

Nil

VOTING REQUIREMENTS

Simple Majority

OFFICER’S RECOMMENDATION

That with respect to the assignment of a lease for the purpose of a childcare centre at 27
Dreghorn Street Morawa, Council:

1. Resolves to assign the lease to Ms Marie Gamble trading as ‘Wild Things Family Day
Care Centre’ for a period of three (3) years.

2. Resolves to approve the signing of the Day Care Services Agreement with Ms Marie
Gamble trading as Wild Things Family Day Care Centre.

3. Resolve that pursuant to section 9.49A of the Local Government Act 1995 to affix the
common seal to the lease agreement and services agreement.

4. Resolve that pursuant to section 3.58 of the Local Government Act 1995 to give public
notice of the disposal of the property at 27 Dreghorn Street.
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COUNCIL RESOLUTION

1712008 Moved: Cr Stokes
Seconded: Cr Coaker

That with respect to the assignment of a lease for the purpose of a childcare centre
at 27 Dreghorn Street Morawa, Council:

1. Resolves to assign the lease to Ms Marie Gamble trading as ‘Wild Things Family
Day Care Centre’ for a period of three (3) years.

2. Resolves to approve the signing of the Day Care Services Agreement with Ms
Marie Gamble trading as Wild Things Family Day Care Centre.

3. Resolve that pursuant to section 9.49A of the Local Government Act 1995 to
affix the common seal to the lease agreement and services agreement.

4. Resolve that pursuant to section 3.58 of the Local Government Act 1995 to give
public notice of the disposal of the property at 27 Dreghorn Street.

CARRIED 7/0
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“Attachment A” 

DATED 22 December 2017 

THE SHIRE OF MORAWA 

(“The Lessor”) 

- and - 

MARIE GAMBLE 
trading as  

Wild Things Family Day Care Centre 

(“The Lessee”) 

_________________________________________ 

DEED OF COMMERCIAL LEASE 

__________________________________________ 

7.2.3.1a Lease Agreement
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THIS LEASE is made on the 22nd day of December 2017 between the following 
parties: 
 
THE SHIRE OF MORAWA of PO Box 14, Morawa, Western Australia (“Lessor”)  
 
and 
 
MARIE GAMBLE of  21 Valentine Street, Morawa WA 6623 (“Lessee”) 
 
 
RECITALS 
 
 
A. The Shire of Morawa wishes to facilitate the maintaining of a day care family 

services of a qualified and accredited day care service provider in its district; 
 
B. On 22 December 2017 the parties executed a Day Care Services Agreement 

covering the period from 7 January 2018 subject to three (3) month renewal 
periods. Notwithstanding, section 3.2 Renewal Term, this tenancy agreement 
is associated with that Agreement and has a grant term that will terminate 6 
January 2021 (the ‘FDCSA’) and ; 

 
C. The Lessee has agreed to lease the Day Care Centre from the Shire of 

Morawa on commercial terms and conditions. 
 
AGREEMENT 
 
The Lessor and the Lessee covenant and agree to the lease by the Lessor to the 
Lessee of the Premises at the Annual Rent and all of the other rentals reserved by 
this lease, for the Term and upon and subject to the terms, covenants, conditions, 
provisions, agreements, obligations and stipulations contained in, and implied by, 
this lease and upon and subject to the covenants and powers implied in every 
memorandum of lease by virtue of the Transfer of Land Act 1893 of the State so 
far as not expressly or by necessary implication negatived or modified by this lease 
and agree and declare as follows: 
 
 
1 Definitions and Interpretation 
 
1.1 Definitions 
 
In this lease, unless the contrary intention appears: 
 
“Monthly Rent” means the rent specified in Item 6(a) of the Schedule payable at 
the times and in the manner stated in this lease. 
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“Arbitration Act” means the Commercial Arbitration Act 1985 of the State. 
 
“Building” means the building or buildings now, or at any time after the date of 
execution of this lease, erected on the Land of which the Premises forms part and 
which operates as a commercial building and includes all structures, buildings and 
other improvements now, or at any time after the date of execution of this lease, 
on, or forming part of, that building and all plant, machinery, fittings and equipment 
in that building. 
 
“Business Day” means a day on which banks are open for general banking 
business in Perth, not being a Saturday, Sunday or public holiday in Perth. 
 
“Commencement Date” means the date of commencement of this lease specified 
in Item 3(a) of the Schedule. 
 
“Common Area” means all those parts of the Land and Building not demised to 
any lessee and set aside by the Lessor for use by the Lessee and the Lessee's 
respective customers, employees, invitees and licensees and other occupants of 
the Building, and not leased to any person including all walkways, stairways, 
pavements, entrances, passages, parking areas, driveways, landscaped and 
paved areas, toilets and washrooms thereon or therein. 
 
“Corporation” means any body corporate. 
 
“CPI” means the consumer price index compiled by the Australian Bureau of 
Statistics for Perth (Capital City) (all groups index numbers) or any substitute for 
that index accepted by the Government of the Commonwealth of Australia from 
time to time provided that if the index number base adopted by the Australian 
Statistician for the index number at any time is updated the index number is to be 
appropriately adjusted as from the same time.  If at any time either or both the 
Consumer Price Index and the index number is discontinued or suspended or, in 
the reasonable opinion of the Lessor, substantially is altered there is to be 
substituted for the Consumer Price Index and the index number the alternative 
method of computing changes in the cost of living which is mutually agreed in 
writing between the Lessor and the Lessee during the period of 14 days after 
written notice given by the Lessor to the Lessee or, failing that agreement, which 
in the opinion of an expert appointed by the President for the time being of the 
Institute of Chartered Accountants (Western Australia Division) at the request of 
the Lessor or the Lessee or both of them most closely reflects changes in the cost 
of living for the Metropolitan Region (the costs of that expert being borne by the 
Lessor and the Lessee in equal shares). 
 
“GST” refers to the goods and services tax under the GST Act (and includes all tax 
in the nature of a consumption tax, value added tax or other like tax); 
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“GST Act” means A New Tax System (Goods and Services Tax) Act 1999, as 
amended; 
 
“Land” means the land described in Item 1 of the Schedule and includes any 
revised description of that land from time to time in the event of a subdivision, 
amalgamation or resumption of that land. 
 
“Lessee's Covenants” means the terms, covenants, conditions, agreements, 
provisions, obligations and stipulations contained in, and implied by this lease 
which are required to be observed and performed by a person other than the 
Lessor. 
 
“Lessee's Visitors” mean the servants, employees, agents, contractors, 
subcontractors, sub-Lessees, invitees, licensees and lawful visitors of the Lessee 
and any person claiming through, or under, the Lessee. 
 
“Lessor” includes the registered proprietor for the time being of the Land and the 
person in whom the benefit of this lease, of the receipt of Annual Rent and of the 
performance of the Lessee's Covenants is vested from time to time. 
 
“Managing Agent” means a person appointed by the Lessor from time to time to 
manage and operate the Building as a commercial building and includes any 
company established by the Lessor for that purpose. 
 
“Metropolitan Region” means the region described in the Metropolitan Region 
Town Planning Scheme Act 1959 of the State. 
 
“Option Term” means the further term of this lease specified in Item 4 of the 
Schedule. 
 
“Permitted Use” means the business referred to in Item 8 of the Schedule and any 
use or business permitted from time to time by the Lessor under this lease. 
 
“Premises” means the premises described in Item 2 of the Schedule together with 
the fixtures and  fittings of the Lessor forming part of, or annexed or affixed to, 
those premises. 
 
“Rate of Interest” means the rate at the relevant time or most recent time specified 
by the Lessor being its overdraft rate on borrowings or facilities from its bankers in 
amounts not exceeding $100,000 and if at any time the Lessor has no overdraft 
borrowings or facilities then the general overdraft rate charged from time to time 
on unsecured borrowing by the Commonwealth Trading Bank of Australia on 
amounts not exceeding $100,000. 
 
“Rental Period” means the period between the Commencement Date and the first 
Review Date, the period between each subsequent Review Date, the period 
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between the Termination Date and the Review Date immediately preceding the 
Termination Date and, if the Term is extended or renewed, the period between the 
date of expiration of the extended or renewed term and the Review Date 
immediately preceding the date of expiration of the extended or renewed term. 
 
“Retail Shops Act” means the Commercial Tenancy (Retail Shops) Agreements 
Act 1985 of the State. 
 
“Review Date” means any of the dates specified in Item 6(b) of the Schedule upon 
which the Annual Rent is to be reviewed. 
 
“Schedule” means the schedule to this lease. 
 
“The State” means the State of Western Australia. 
 
“Strata Titles Act” means the Strata Titles Act 1985 of the State. 
 
“Term” means the term of this lease commencing on the Commencement Date 
and expiring on the Termination Date and, when the context requires, includes any 
shorter term (in the event of the early determination of the Term), any extension or 
renewal of that term, any Option Term and any holding over of the Term, of any 
Option Term, or of any extension of renewal of those terms. 
 
“Termination Date” means the date on which the Term would expire by effluxion of 
time being the date referred to in Item 3(b) of the Schedule and, when the context 
requires, includes the date of expiry of the Option Term. 
 
“This Lease” means this lease (including the Schedule) as from time to time 
amended, varied, supplemented, replaced, extended, renewed or assigned as 
permitted by this lease, and includes every deed varying this lease. 
 
“Total Lettable Area” means the total floor area of all those parts of the Building 
leased or licensed by the Lessor and designed to be leased or licensed to lessees 
at a commercial rental and not including any part of the Building now or at any time 
after the date of execution of this lease leased or licensed or intended by the 
Lessor or designed to be leased or licensed at a nominal rental and lettable area 
has a corresponding meaning. 
 
The Lettable Area as described in this lease is detailed in Annexure A. 
 
1.2 Interpretation  
 
In this lease, unless the contrary intention appears: 
 
(a) headings, underlining and numbering are for convenience only and do not 

affect the interpretation of this lease; 
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(b) words importing the singular include the plural and vice versa; 
 
(c) words importing a gender include every gender; 
 
(d) an expression importing a natural person includes a company, partnership, 

joint venture, association, corporation or other body corporate; 
 
(e) a reference to a thing includes a part of that thing; 
 
(f) references to parts, clauses, parties and the Schedule are references to 

parts and clauses of, and parties and the Schedule to, this lease; 
 
(g) a reference to a statute, regulation, proclamation, ordinance or by-law 

includes every statute, regulation, proclamation, ordinance or by-law 
varying, consolidating or replacing it, and a reference to a statute includes 
every regulation, proclamation, ordinance or by-law issued under that 
statute; 

 
(h) a reference to an agreement includes an undertaking, deed, agreement, 

guarantee or legally enforceable arrangement or understanding, whether or 
not in writing; 

 
(i) a reference to an asset includes all property of any nature, as well as a 

business, and all rights, revenues and benefits; 
 
(j) a reference to a document includes an agreement in writing, or a certificate, 

notice, instrument or other document of any kind and includes every 
permitted amendment, variation or supplement to, or replacement or 
novation of, that document; 

 
(k) a reference to a party to this lease or to another document referred to in this 

lease includes that party's successors and permitted assigns; 
 
(l) where a day on or by which a thing is required to be done is not a Business 

Day, that thing is to be done on or by the succeeding Business Day; 
 
(m) a covenant or agreement by more than one person binds, and is 

enforceable against, those persons jointly and each of them severally; 
 
(n) in the interpretation of this lease, no rules of construction apply to the 

disadvantage of a party because that party was responsible for the drafting 
of this lease or of a part of this lease. 
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(o) a reference in this lease to a sub-clause, paragraph or sub-paragraph is a 
reference to a sub-clause, paragraph or sub-paragraph of the clause or 
definition in which the reference appears; and 

 
(p) where the words including or includes are used, they are taken to be 

followed by the words but not limited to. 
 
1.3 Moratorium not to apply 
 
Unless application is mandatory by law, any statute, proclamation, order, 
regulation or moratorium, present or future, State or Federal, does not apply to this 
lease so as to abrogate, extinguish, impair, diminish, fetter, delay or otherwise 
affect prejudicially any rights, powers, privileges, remedies or discretions given or 
accruing to the Lessor. 
 
1.4 Severance 
 
If any part of this lease is or becomes void, voidable or unenforceable, this lease 
is to be read and construed as if that part had been severed from this lease so that 
all parts not void, voidable or unenforceable remain in full force and effect and 
unaffected by that severance. 
 
1.5 Whole agreement 
 
The covenants and provisions contained in this lease expressly or by statutory 
implication cover and comprise the whole of the agreement between the parties 
and no further or other covenants or provisions whether in respect of the Premises 
or otherwise are to be regarded as being implied in this lease or to arise between 
the parties by way of collateral or other agreement by reason of any promise, 
representation, warranty or undertaking, given or made by any party to another on 
or prior to the execution of this lease and the existence of any implication or 
collateral or other agreement is negatived by this lease. 
 
1.6 No partnership or agency 
 
Nothing contained in this lease is to be regarded as creating, or is to be construed 
by the parties nor by any third party as creating, the relationship of partnership, of 
principal and agent or of joint venture between the parties and neither the method 
of computation of Rent nor any other provision in this lease nor any act of the 
parties are to be regarded as creating any relationship between the parties other 
than the relationship of Lessor and Lessee upon the terms and conditions as 
provided in this lease. 
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1.7 Governing law and jurisdiction 
 
This lease is governed by the laws of the State and of the applicable laws of the 
Commonwealth of Australia and the parties submit irrevocably to the non-exclusive 
jurisdiction of the courts of the State and, where applicable, of the courts of the 
Commonwealth of Australia. 
 
1.8 Acknowledgment by Lessee 
 
The Lessee acknowledges that the covenants on the part of the Lessor bind: 
 
(a) where the Lessor has entered into this lease as trustee of a trust, the trustee 

for the time being of the trust but only so long as the Land is an asset of that 
trust; and 

 
(b) subject to the provisions of clause 1.9, the person entitled to be the 

registered proprietor of the Land for the time being but not so as to render 
the Lessor liable personally in damages for any breach except in the case 
of the Lessor's own acts or defaults or those of its employees or agents 
while the Lessor remains the registered proprietor of the Land. 

 
1.9 Limitation of liability of Lessor 
 
The covenants on the part of the Lessor bind the registered proprietor or 
proprietors for the time being of the Land but do not render the present or any 
subsequent registered proprietor or proprietors of the Land liable in damages for 
any breach of those covenants except while that person remains the registered 
proprietor of the Land. 
 
2   LEASE 
 
2.1 Lease 
 
By this lease the Lessor being registered or entitled to be registered as the 
proprietor of an estate in fee simple of the Land leases to the Lessee all the 
Premises reserving and excepting to the Lessor the right to install, maintain, use, 
repair, alter and replace pipes, ducts, conduits and wires leading through the 
Premises and to pass and run gas, water, sewerage, heat, oil, electricity and other 
power through those pipes, ducts, conduits and wires and to enter upon the 
Premises for those purposes. 
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3 TERM, OPTION TERM AND RENTAL PROVISIONS 
 
3.1 Term 
 
This lease commences on the Commencement Date and expires on the 
Termination Date. 
 
3.2 Option Term 
 
This lease is for a fixed term and no expectation or promise shall be construed by 
this agreement to give rise to a promise to extend or offer a renewal of the lease 
by the Lessor to the Lessee. 
 
3.3 Lessor's entitlement to refuse to grant Option Term 
 
If the Lessee gives the Lessee's Notice to the Lessor requesting the option of 
renewal of the Term, the Lessor is at its sole discretion entitled to refuse to grant 
a lease for the renewed term the subject of the Lessee's Notice.  
 
3.4 Place for payment of Annual Rent 
 
All payments of Rent and other moneys to be made under this lease are to be 
made at the place specified in Item 5 of the Schedule without any prior demand 
therefore and without any abatement, deduction or set-off whatsoever otherwise 
than as provided in this lease. 
 
3.5 Rent 
 
The Lessee is to pay the Rent together with GST to the Lessor during the Term at 
the times and by the instalments specified in Item 6(a) of the Schedule and 
reviewable at the times and in the manner stated in clause 3.6. 
 
3.6 Review of Rent 
 
(a) Rent shall be reviewed on the dates and using the method of review 

specified in Item 6 of the Schedule.  
 
(b) Despite anything in sub-clause (a), the Rent payable after any Review Date 

shall not be less than the Rent payable (or which but for rent reduced or 
rent free periods would be payable) immediately prior to that Review Date. 

 
3.7 Payment of rates and taxes etc 
 
(a) During the Term the Lessee duly and punctually is to pay and discharge all 

outgoings now or hereafter imposed payable or charged upon the Premises 
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or otherwise chargeable against or to the Lessor except as otherwise stated 
in Item 7 of the Schedule, together with any Interest Charges thereon. 

 
(d) Amounts otherwise payable do not include GST 
 
 Except where express provision is made to the contrary, and subject to this 

clause, the consideration payable by any party under this Lease represents 
the value of any taxable supply for which payment is to be made. 

 
(e) Liability to pay any GST 
 
 Subject to clause 3.7(h), if a party makes a taxable supply in connection 

with this Lease for a consideration, which under clause 3.7(d), represents 
its value, then the party liable to pay for the taxable supply must also pay, 
at the same time and in the same manner as the value is otherwise payable, 
the amount of any GST payable in respect of the taxable supply. 

 
(f) Outgoings which are not a taxable supply 
 
 If this lease requires the Lessee to reimburse or indemnify the Lessor for 

any outgoings or liability and the provision of that outgoing or liability is not 
a taxable supply then the amount to be paid is the amount of the outgoings 
or liability net of any input tax credit received or receivable by the Lessor for 
making the creditable acquisition of the relevant supply. 

 
(g) Outgoings which are a taxable supply 
 
 If this lease requires the Lessee to reimburse or indemnify the Lessor for 

any outgoings or liability and the provision of that outgoing or liability to the 
Lessee by the Lessor under this lease is a taxable supply then if:- 

 
 (i) the purchasing of the relevant good or service was for the Lessor a 

creditable acquisition then the consideration to be paid by the Lessee 
for the taxable supply made by the Lessor to the Lessee will be the 
same as the consideration paid by the Lessor when it made the 
creditable acquisition; or  

 
 (ii) the purchasing of the relevant good or service was for the Lessor not 

a creditable acquisition then the consideration to be paid by the 
Lessee for the taxable supply made by the Lessor to the Lessee will 
be 110% of the amount paid for the good or service when it was 
purchased by the Lessor. 
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(h) Tax Invoice 
 
 A party’s right to payment under clause 3.7(e), or for any other taxable 

supply made under this lease, is subject to a valid tax invoice being 
delivered to the party liable to pay for the taxable supply prior to any such 
payment being required to be made. 

 
(i) Adjustment Note 
 
 (i) If an adjustment event occurs in relation to any supply or acquisition 

that takes place between the parties to this lease then the relevant 
party will issue an adjustment note for the adjustment that arises from 
the adjustment event within fourteen (14) days of becoming aware of 
the adjustment required. 

 
 (ii) If an adjustment event occurs because a party is required to pay to the 

other party additional consideration for a taxable supply that has 
already taken place under this lease then that additional consideration 
does not need to be paid until the party which is the recipient of the 
taxable supply has received from the party which is the supplier the 
appropriate adjustment note. 

 
(j) Statement of GST paid is Conclusive 
 
 A written statement given to the Lessee by the Lessor of the amount of GST 

that the Lessor pays or is liable to pay or account for is conclusive as 
between the parties except in the case of an obvious error. 

 
(k) GST on Rates & Taxes & Others 
 
 The price quoted for rates, taxes, repairs, maintenance, and other outgoings 

under this Lease are exclusive of GST. 
 
3.8 Payment of water consumption, electricity and telephone 
 

The Lessor shall be liable for all water consumption costs to a maximum of 
$1,000 per annum. 
 
 The Lessor shall be liable for all electricity costs to a maximum of $1,000 
per annum. 
 
The Lessor shall be liable for a single telephone line rental cost. All other 
telephone costs including call charges to be paid by the Lessee. 
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4 REPAIRS AND MAINTENANCE OF PREMISES 
 
4.1 Repairs and maintenance by Lessor and Lessee 
 

At all times during the Term and for as long as the Lessee may remain in 
occupation, the Lessor is to maintain, replace, repair and keep the 
Premises, (other than the private or non-common areas) and including the 
gardens and parking areas, in good, clean, substantial and reasonable 
repair and condition. The Lessee is responsible for the cleaning, repair and 
maintenance obligations in relation to the private areas of the Premises.  

 
4.2 Lessor's power to view and repair 
 
(a) The Lessor, with the Lessor's agents and workmen and with all necessary 

materials and appliances, may enter upon the Premises at all reasonable 
times and without previous notice to view the state of repair thereof and to 
serve upon the Lessee a written notice of any defect requiring the Lessee 
to repair the same in accordance with any of the Lessee's Covenants.  If 
the Lessee defaults in repairing any defect according to the notice within 21 
days of the date of the notice the Lessor, with the Lessor's agents and 
workmen and/or any person authorised by the Lessor and with all necessary 
materials and appliances, may enter the Premises and execute all or any of 
the required repairs which the Lessor thinks fit and on demand the Lessee 
is to pay to the Lessor the costs of remedying the default and the Lessor 
may recover the costs by action or otherwise as for rent in arrears. 

 
(b) The Lessor, with the Lessor's agents and workmen and with all necessary 

materials and appliances, may enter upon the Premises at all reasonable 
times and without previous notice and to carry out any repairs which in the 
opinion of the Lessor are of an emergency nature.  If the Lessor under this 
power carries out any repairs which should be carried out by the Lessee in 
accordance with the Lessee's Covenants then the cost of those repairs is 
to be paid by the Lessee to the Lessor upon demand. 

 
(c) In the event of the early determination of the Term (or of any extension or 

renewal of the Term) the Lessor, with the Lessor's agents and workmen and 
with all necessary materials and appliances, may enter upon the Premises 
at all reasonable times and without previous notice and to carry out any 
repairs which the Lessee has failed to undertake in accordance with the 
covenants set forth herein.  If the Lessor under this power carries out any 
repairs which should be carried out by the Lessee in accordance with the 
Lessee's Covenants then the cost of those repairs is to be paid by the 
Lessee to the Lessor upon demand. 
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4.3 Notification of defect 
 

The Lessee is to give to the Lessor prompt written notice of any accident to, 
or defect or want of repair to the structure of, or in any service to, or fittings 
in, the Premises and of any circumstances likely to be or cause any danger, 
risk or hazard to the Premises or any person therein. 

 
4.4 Surrender of Premises 
 
(a) At the expiration or sooner determination of this lease the Lessee is to 

surrender and deliver up possession of the Premises to the Lessor clean 
and free from rubbish in good, clean, substantial and reasonable repair and 
condition in accordance with the Lessee's Covenants; to surrender all keys 
for the Premises to the Lessor at the place then fixed for the payment of 
Annual Rent; to inform the Lessor of all combinations on locks, safes and 
vaults (if any) in the Premises; and to have all mechanical and air 
conditioning or cooling equipment (if any) certified by some competent 
authority or maintenance contractor to be in sound working condition having 
regard to its age and reasonable wear and tear. 

 
(b) The Lessee is to remove all the Lessee's fixtures and fittings, signs, 

placards or other advertising media before delivering up possession of the 
Premises to the Lessor as aforesaid and to repair any damage to the 
Premises caused thereby. 

 
(c) The Lessee's obligations to observe and perform the covenants in this 

clause are to survive the expiration or other termination of this lease. 
 
 
5 OPERATION AND PERMITTED USE OF PREMISES 
 
5.1 Permitted Use 
  

Throughout the Term the Lessee is to use the Premises solely for the 
Permitted Use, to keep the same open for that use or purpose during the 
usual business hours generally applicable to a business of a comparable 
nature; at all times to conduct the Permitted Use in a reputable manner; and 
not to permit or suffer the same to be used for any other purpose without 
the prior written consent of the Lessor. 

 
5.2 Conduct of operations on Premises  
 
By this lease, the Lessee covenants and agrees with the Lessor as follows: 
 
(a) not to exercise carry on permit or suffer in or upon the Premises any noxious 

noisome obstructive or offensive act, trade, business, occupation or calling 
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nor to do permit or suffer any act, matter or thing to be done in or upon the 
Premises which may cause annoyance, nuisance, grievance, damage or 
disturbance to the occupiers or owners of the adjoining or neighbouring 
premises; 

 
(b) not without the prior written consent of the Lessor on each occasion (which 

consent is not to be unreasonably withheld) and other than in conformity 
with the requirements of any local or other authority to paint or place or 
permit the painting or placing on the Premises of any exterior signs, 
placards or other advertising media and to observe the reasonable 
directions of the Lessor in relation to the size and character of any signs 
permitted by the Lessor; 

 
(c) not to use or permit the use of any portion of the Premises for sleeping 

purposes or as sleeping apartments; 
 
(d) not without the prior written consent of the Lessor to conduct any auction, 

fire or bankruptcy sale on or from the Premises; 
 
(e) to keep the immediate surroundings of the Premises in a thorough state of 

cleanliness; to store all garbage, rubbish and refuse in a proper hygienic 
manner within the Premises and to attend to the expeditious disposal 
thereof and to observe any directions given from time to time by the Lessor 
relating thereto; to keep all drains inside the Premises clean and free from 
obstruction; and to receive and deliver goods and merchandise only in the 
manner and at the times and in the areas designated from time to time by 
the Lessor; 

 
(f) not to burn any garbage, refuse or rubbish except in an incinerator or 

incinerators and in the place or places which are approved from time to time 
by the Lessor and any local or other authority for that purpose; 

 
(g) not to use or permit the water closets, lavatories, grease traps and other 

sanitary appliances to be used for any purpose other than that for which 
they were constructed and not to do or suffer to be done any act or thing 
that might choke or otherwise affect or damage the same; 

 
(h) not without the prior written consent of the Lessor to use or permit or suffer 

to be used chemicals, burning fluids, or alcohol in lighting the Premises or 
any other method than by electricity nor to use or permit or suffer to be used 
any method of heating other than by electricity, gas, oil or solid fuel; 

 
(i) to take all proper precautions to keep the Premises free from rodents, 

vermin, insects, pests, birds and animals and in the event of failing to do so 
if so required by the Lessor, but at the cost of the Lessee, to employ from 
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time to time or periodically pest exterminators appointed by the Lessor for 
that purpose; 

 
(j) not to make any alteration or addition in or to the Premises nor install any 

fitting or equipment particularly any water, gas or electrical fixture, 
equipment or appliances or apparatus for illuminating, air conditioning, 
heating, cooling or ventilating the Premises nor to injure, mark, paint, drill or 
deface in any way the walls, ceilings, partitions, floors or other parts of the 
Premises nor to overload or otherwise harm the same without the prior 
written consent of the Lessor on each occasion. 

 
5.3 Occupational Safety and Health Act 1984 
 
(a) The Lessee agrees that, for the purposes of the Occupational Safety and 

Health Act 1984 of the State, the Lessee has control of the Premises. 
 
(b) The Lessee hereby releases and indemnifies and agrees to keep 

indemnified the Lessor from and against all actions, claims, demands, 
losses, damages, costs and expenses for or in respect of which the Lessor 
shall or may be or become liable by reason of the Occupational Safety and 
Health Act 1984 of the State in respect of the Premises or its use. 

 
 
6 INSURANCE AND INDEMNITY 
 
6.1 Insurance policies 
 
(a) Unless otherwise agreed the Lessor is to effect and keep in force at all times 

during the continuance of this Lease in the respective names of the Lessee 
and the Lessor and any mortgagee of the Land for their respective rights 
and interests the policies of insurance as are specified in Item 9 of the 
Schedule and which unless otherwise stated in Item 9 of the Schedule are 
to be at the expense of the Lessee. 

 
(b) The party effecting any policy of insurance under this lease if required by 

any other party forthwith is to produce to the other party a copy of any policy 
of insurance so effected and a current certificate of renewal in respect 
thereof. 

 
(c) Where the Lessee is liable for the costs of insurance as provided in this 

clause and the Premises comprise only part of a building erected on the 
Land the Lessee is to pay the whole of the insurance expense insofar as 
the expense relates to a policy taken out in respect of the Premises only but 
where the insurance expense relates to a policy taken out in respect of the 
whole of the Building the Lessee is only liable for the Lessee's proportionate 
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part of the insurance expense being the same proportion as the lettable 
area of the Premises bears to the Total Lettable Area of the Building. 

 
(d) The lessee is responsible for the insurance of their own assets. 
 
6.2 Indemnification of Lessor 
 
The Lessee is to indemnify and keep indemnified the Lessor from and against all 
claims, demands, writs, summonses, actions, suits, proceedings, judgments, 
orders, decrees, damages, costs, losses and expenses of any nature whatsoever 
which the Lessor suffers or incurs in connection with loss of life, personal injury 
and/or damage to property arising from or out of any occurrence in, upon or at the 
Premises or the use by the Lessee of the Premises or any part thereof or to any 
person or the property of any person using or entering on or near the Premises 
howsoever occasioned or wheresoever it may occur. 
 
6.3 Increase in Lessor's insurance premium 
 
(a) The Lessee is not without the prior written consent of the Lessor to bring to, 

or keep any article or thing or do any act, matter or thing upon, the Premises 
which increases or may increase the rate of premium under any policy of 
insurance taken out by the Lessor in respect of the Premises or any part or 
parts thereof; 

 
(b) If the Lessee brings or keeps any article or thing of that nature upon the 

Premises or does any act, matter or thing of that nature upon the Premises 
then the Lessee is to pay the amount of the increased premium to the 
Lessor upon demand. 

 
6.4 Avoidance of Lessor's policy 
 
(a) At all times in the Lessee's use of the Premises the Lessee is to comply with 

the requirements of the relevant authorities and all laws and regulations for 
the time being relating to fires and the provisions of any and every relevant 
statute, regulation and ordinance. 

 
(b) If the Lessee does or permits to be done any act, matter or thing which has 

the effect of invalidating or avoiding any policy of insurance taken out by, or 
effected under this lease for the benefit of, the Lessor then the Lessee is 
responsible for any damage or loss which the Lessor suffers or incurs as a 
result thereof. 

  

Public Minutes (Confirmed) - OCM 21 Dec 2017 89



6.5 Lessee's risk 
 
The Lessee is to use and occupy the Premises at the Lessee's own risk and by 
this clause the Lessee releases to the full extent permitted by law the Lessor and 
the Lessor's agents, servants, contractors and employees from all claims and 
demands of every kind resulting from any accident, damage or injury occurring 
therein. 
 
7 Covenants by Lessor  
 
The Lessor covenants with the Lessee that: 
 
7.1 Quiet enjoyment 
 
Subject to the Lessee paying the Annual Rent reserved by this lease and observing 
and performing all the Lessee's Covenants the Lessee is able to, and may, 
peaceably possess and enjoy the Premises without any interruption or disturbance 
from the Lessor or any person or persons lawfully claiming under or in trust from 
the Lessor. 
 
 
7.2 Payment of rates and taxes etc 
 
The Lessor duly and punctually is to pay and discharge all the taxes, rates charges 
and other outgoings specified in Item 7 of the Schedule now or at any time after 
the date of execution of this lease imposed, payable or charged upon the Land or 
otherwise chargeable against or to the Lessor. 
 
 
8 DEFAULTS BY LESSEE 
 
8.1 Right of re-entry 
 
(a)      If: 
 
 (1) the Annual Rent or any part of it at any time is in arrears and unpaid 

for 14 days after the same has become due (whether any formal or 
legal demand therefore has been made or not); or 

 
 (2) the Lessee at any time fails or neglects to perform or observe any of 

the other Lessee's Covenants and the default is continued for a 
period of 14 days after service of a notice calling upon the Lessee to 
remedy the breach or default; or 

 
 (3) the Lessee while the Premises or any part thereof remain vested in 

the Lessee being a company enters into liquidation (whether 
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compulsory or voluntary but not being a voluntary liquidation for the 
purpose of amalgamation or reconstruction) or enters into 
arrangement or composition for the benefit of the Lessee's creditors 
or not being a company the Lessee assigns the Lessee's estate or 
enter into a deed of arrangement for the benefit of the Lessee's 
creditors (provided always that any deed of assignment or deed of 
arrangement made under the Bankruptcy Act 1966 (Commonwealth) 
and any act or actions by or against the Lessee or the Lessee's 
property which is or may be deemed to be an act of bankruptcy under 
the Bankruptcy Act is excluded from the operation of this subclause); 
or 

 
 (4) any execution either by writ or warrant or by appointment of a 

controller, receiver, manager, receiver and manager or other like 
officer is levied on or against any of the property or assets of the 
Lessee and not satisfied within 30 days; or 

 
 (5) the Lessee abandons possession of the Premises, or the Premises 

are vacated, 
 
 then and in any of those cases (but subject always to the Bankruptcy Act 

1966) the Lessee will be deemed to be in default under this lease and it will 
be lawful, in the discretion of the Lessor, for the Lessor or any person or 
persons duly authorised by the Lessor to re-enter the Premises or any part 
thereof in the name of the whole and to hold and enjoy peaceably the 
Premises thenceforth as if this lease had not been made but without 
prejudice to any right of action or remedy of the Lessor in respect of the 
breach, non-performance or non-observance of any of the Lessee's 
Covenants and thereupon the Lessor will be freed and discharged from any 
action, claim or obligation howsoever arising to the Lessee. 

 
(b) For the purposes of re-entry the Lessor or the Lessor's appointed agent or 

servant has power to open, by any means, any door or fastening for the 
purpose of resuming possession of the Premises and to expel and remove 
all persons, furniture and other property therefrom (without being liable for 
any action for trespass assault or other proceedings whatsoever for so 
doing). 

 
8.2 Acceptance of Annual Rent etc not to prejudice Lessor's rights 
 
Acceptance of Annual Rent or other money payable by the Lessee under this lease 
by the Lessor after default by the Lessee under this lease is without prejudice to 
the exercise by the Lessor of the powers conferred upon the Lessor by clause 8.1 
or any other right, power or privilege of the Lessor under this lease and will not 
operate as an election by the Lessor, either to exercise or not to exercise, any of 
the Lessor's rights, powers or privileges. 
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8.3 Entry of Lessor not to constitute forfeiture 
 
(a) If the Lessee vacates or abandons the Premises during the continuance of 

this Lease (whether or not the Lessee ceases to pay the Annual Rent and 
other amounts payable under to this lease) then in the absence of a notice 
by the Lessor accepting the surrender of the Lessee's interest under this 
lease or a formal notice of forfeiture or re-entry being served on the Lessee 
by the Lessor none of the following events constitutes a re-entry or forfeiture 
or waiver of the Lessor's rights to recover in full all Annual Rent and other 
amounts from time to time payable by the Lessee under this lease: 

 
 (1) acceptance of the keys; 
 
 (2) entry into the Premises by the Lessor, or by any person on the 

Lessor's behalf, for the purpose of inspection or for the purpose of 
showing the Premises to prospective lessees or licensees; 

 
 (3) the advertising of the Premises for reletting. 
 
(b) This lease is to be regarded as continuing in full force and effect until the 

date of whichever of the following first occurs: 
 
 (1) a new lessee or licensee actually commences to occupy the 

Premises; 
 
 (2) the expiration of the Term; or 
 
 (3) any formal re-entry by the Lessor of which the Lessor gives notice to 

the Lessee, 
 
 and any entry by the Lessor until such date is deemed to be an entry by the 

leave and licence of the Lessee. 
 
8.4 Lessor's right to remedy defaults 
 
The Lessor may, but is not obliged to, remedy at any time without notice any default 
by the Lessee under this lease and whenever the Lessor so elects all costs and 
expenses incurred by the Lessor (including legal costs and expenses) in 
remedying a default are to be paid by the Lessee to the Lessor on demand. 
 
8.5 Effect of waivers of default 
 
No consent or waiver expressed or implied by the Lessor to, or of, any breach of 
any covenant, condition or duty of the Lessee is to be construed as a consent or 
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waiver to, or of, any other breach of the same or any other covenant, condition or 
duty. 
 
8.6 Damages claimable after re-entry 
 
In regard to payment of the Annual Rent, outgoings and any other moneys payable 
by the Lessee to the Lessor under this lease (for the purposes of this clause Lease 
Money) the time for payment is to be of the essence, and in addition to any rights 
of action or remedies of the Lessor referred to in clause 8.1 the Lessor is entitled 
in any case where the Lessor has re-entered the Premises as a result of non-
payment of the Lease Money or any part thereof or any other failure on the part of 
the Lessee to perform or observe the Lessee's Covenants, to recover as damages 
from the Lessee the difference between the amount of the Lease Money for that 
part of the Term as had not expired at the date of that re-entry, and the amount of 
Lease Money it reasonably may be anticipated the Lessor will receive for that 
period from another or other Lessees. 
 
 
9 ADDITIONAL COVENANTS BY LESSEE 
 
9.1 Compliance with legislation and notices 
 
(a) The Lessee is to comply with and observe at the Lessee's own expense all 

present and future legislation, regulations, by-laws or orders of any 
competent authority affecting the use or cleanliness of the Premises by the 
Lessee and with all notices received either by the Lessor or the Lessee from 
any statutory or public authority including notices requiring the carrying out 
of any repairs, alterations or works and to keep the Lessor indemnified in 
respect of all those matters provided that nothing contained in this lease 
makes it obligatory upon the Lessee to carry out any work of a structural 
nature except as may be required or necessary by reason of the Lessee's 
business or the Lessee's use of the Premises and that in the event of any 
dispute arising as to whether any work is of a structural nature the question 
in dispute is to be determined by an architect or structural engineer to be 
nominated by the Lessor and to act as an expert and not as an arbitrator 
and whose fees are to be paid by the party against whom the decision is 
made. 

 
(b) Without limitation to the generality of the foregoing the Lessee is to do all 

things and comply and observe all requirements contained in the Factories 
and Shops Act 1963 of the State and to obtain and maintain any permits or 
certificates of registration which that Act may require to be obtained or 
maintained. 

 
(c) In default of compliance by the Lessee the Lessor, with workmen and others 

and with all necessary materials and appliances, may enter upon the 
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Premises and do any act for the purpose of complying therewith and for that 
purpose the Lessee hereby irrevocably appoints the Lessor to be the 
Lessee's true and lawful attorney and any expense incurred by the Lessor 
in doing so constitutes a liquidated debt and is payable to the Lessor by the 
Lessee on demand. 

 
9.2 Licences and permits 
 
The Lessee is to keep in force all licences and permits required for the carrying on 
of any business conducted by the Lessee in or upon the Premises. 
 
9.3 Lessee not to assign 
 
(a) The Lessee must not assign a part or parts of the Premises or of this lease 

or any estate or interest in a part or parts of the Premises or of this lease. 
 
(b) The Lessor must not sub-let or part with possession or occupation of the 

whole or any part or parts of the Premises. 
 
(c) The Lessee shall not assign the whole of the Premises or of this lease 

without the prior written consent of the Lessor which consent is not to be 
unreasonably withheld and if the Lessee wishes to assign the whole of the 
Premises or of this lease (whole assignment) the Lessee must give at least 
1 month's written notice of the proposed whole assignment to the Lessor or 
the Managing Agent setting out the details of the proposed assignee 
whereupon the following conditions apply and the Lessor may be 
considered to be acting reasonably in withholding consent if the following 
conditions are not satisfied: 

 
 (1) The Lessee must satisfy the Lessor that the proposed assignee is a 

reputable and responsible person of good financial standing and the 
onus of proving those facts are upon the Lessee to the satisfaction 
of the Lessor. 

 
 (2) The Lessee must execute and procure the execution of an 

assignment of this Lease by the proposed assignee and by those 
guarantors who are required under sub-paragraph (c)(3) and to 
which the Lessor is a party and which is in a form approved of by the 
Lessor and its solicitors and must deliver that assignment so 
executed to the Lessor. 

 
 (3) Where the proposed assignee is a corporation, the performance of 

the covenants by the proposed assignee with the Lessor contained 
in the assignment are to be guaranteed in the assignment by those 
directors and/or principal shareholders of that corporation and/or by 
those third parties whom the Lessor requires. 
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 (4) All Annual Rent and other rents and moneys payable under this lease 

then owing must be paid and there must not be any existing 
unremedied breach of the Lessee's Covenants, provided that 
breaches which have been waived by the Lessor are not to be 
regarded as unremedied breaches for the purposes of this 
subparagraph. 

 
 (5) The Lessee must pay to the Lessor all costs, charges and expenses 

incurred by the Lessor of and incidental to any enquiries which are 
made by, or on behalf of, the Lessor as to the responsibility, 
solvency, fitness and suitability of any proposed assignee and of and 
incidental to the preparation and approval of the form of 
assignments. 

 
 (6) The proposed assignee must pay to the Managing Agent its fees for 

arranging the assignment calculated in accordance with the current 
scale of fees authorised under the Real Estate and Business Agents 
Act 1978 of the State. 

 
(d) The covenants and agreements on the part of any assignee with the Lessor 

contained in any assignment shall be deemed to be supplementary to those 
contained in this lease and shall not in any way relieve or be deemed to 
relieve the Lessee from the Lessee's liabilities hereunder. 

 
(e) Where the Lessee is a corporation (other than a public company listed on 

an Australian Associated Stock Exchange) any change in the principal 
shareholding of the Lessee shall be deemed to be an assignment of this 
lease and the Lessee shall not permit any such change without the consent 
of the Lessor which consent shall not be unreasonably withheld if the 
provisions of this clause are complied with. 

 
9.4 No statutory right to assign 
 
Sections 80 and 82 of the Property Law Act 1969 of the State are hereby expressly 
excluded and shall not apply. 
 
9.5 Forbidding of registration of lease or lodging of absolute caveats etc 
 
(a) Neither the Lessee nor any agent or other person on behalf of the Lessee 

is to register this lease or lodge a caveat against the Land or any part thereof 
other than a subject to claim caveat to protect the Lessee's interests under 
this lease which caveat is to be withdrawn by the Lessee at the Lessee's 
expense at the expiration of the Term. 
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(b) If this lease is registered, or the Lessee lodges an absolute caveat, or the 
Lessee fails to withdraw any subject to claim caveat upon the expiration of 
the Term, the Lessee in consideration of the Lessor having granted this 
lease irrevocably constitutes and appoints the Lessor and if the Lessor is a 
corporation each and every one of the directors and other officers of the 
Lessor jointly and severally the agent and attorney of the Lessee to 
surrender and withdraw the registration of this lease or caveat (as the case 
may be) and for those purposes to sign any withdrawals, surrenders and 
any other instruments and documents and to do all acts, matters and things 
necessary or expedient for carrying out the powers granted in this clause 
and by this lease the Lessee ratifies, confirms and allows and agrees to 
ratify, confirm and allow all and whatsoever the Lessor lawfully does or 
causes to be done under or by virtue of this clause the cost of which is to 
be borne and paid by the Lessee. 

 
9.6 Legal costs 
 
The Lessor will pay all costs associated with the preparing this lease. 
 
 
10 MISCELLANEOUS PROVISIONS 
 
10.1 Total or partial destruction 
 
If the Premises comprise a part or the whole of the Building and that Building is 
destroyed or damaged by fire, flood, lightning, storm, tempest or other disabling 
cause so as to render the Building substantially unfit for use and occupation or so 
as to render the rebuilding or reconstruction of the Building in its previous form 
impractical or undesirable in the opinion of the Lessor then: 
 
(a) This lease may be terminated without compensation by either the Lessor or 

the Lessee by written notice to the other provided that in the latter case the 
Lessor has failed to rebuild or reinstate the Building within a reasonable 
time after being requested to do so in writing by the Lessee. 

 
(b) Any termination as aforesaid is without prejudice to the rights of either party 

in respect of any antecedent breach, matter or thing. 
 
(c) Nothing contained or implied in this lease is deemed to impose any 

obligation on the Lessor to rebuild or reinstate or make fit for use and 
occupation the Building. 

 
(d) Upon the happening of any damage or destruction as aforesaid the Annual 

Rent payable by the Lessee or a proportionate part thereof according to the 
nature and extent of the damage sustained is to abate until the Building has 
been rebuilt or reinstated or made fit for use or occupation or until this lease 
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is terminated pursuant to the provisions of sub-clause (a) and in the event 
of any dispute arising out of the provisions of this clause the same is to be 
referred to arbitration under the Arbitration Act. 

 
Despite anything in this clause expressed or implied the Lessee has no right of 
termination and the liability of the Lessee to pay the Annual Rent is not to abate if 
the destruction or damage was caused or contributed to by the Lessee or the 
Lessee's employees, workmen, contractors, lawful visitors or invitees. 
 
10.2 Alterations and additions 
 
The Lessor reserves the right to add on to or alter the Premises and by this lease 
the Lessee agrees that the Lessor is at liberty to do so provided that any alterations 
or additions are carried out with reasonable dispatch and provided further that the 
Premises to be made available to the Lessee for the balance of the term of this 
lease are of comparable size and situation to the Premises. 
 
10.3 Holding over 
 
Should the Lessee continue to occupy the Premises beyond the expiration of the 
Term with the consent of the Lessor the Lessee does so under this lease as a 
monthly Lessee at a monthly rent equal to one twelfth of the total of the Annual 
Rent paid by the Lessee for the last lease year of the Term the tenancy being 
determinable by one month's written notice given by either party to the other and 
the Lessee remains entitled and subject to the rights and obligations contained 
herein. 
 
10.4 Notices  
 
Any notice: 
 
(a) must be in writing addressed to each party at its respective address shown 

in this lease or to any other address specified by any party to the sender by 
notice; 

 
(b) must be signed by an officer of, or under the common seal of, the sender or 

in the case of the Lessor by its solicitor or managing agent; 
 
(c) is to be regarded as being given by the sender and received by the 

addressee: 
 
 (1) if by delivery in person or by cable, when delivered to the addressee; 
 
 (2) if by post, 3 Business Days from and including the date of postage 

to the addressee; and 
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 (3)      if by facsimile transmission, when received by the addressee, 
 
 but if the delivery or receipt is on a day which is not a Business Day or is 

after 4.00 p.m. (addressee's time) it is to be regarded as being given at 
9.00am (addressee's time) on the succeeding Business Day; and 

 
(d) can be relied upon by the addressee, and the addressee is not liable to any 

other person for any consequences of that reliance if the addressee 
believes it to be genuine, correct and authorised by the sender. 

 
10.5 Inspection and "To Let" Notices 
 
At all reasonable times during the Term the Lessee is to permit the Lessor to exhibit 
the Premises to prospective Lessees or purchasers and at all times within the 3 
months immediately preceding the termination of this lease is to permit the Lessor 
to affix and exhibit where the Lessor thinks fit the usual To Let notice, with the 
name and address of the Lessor and/or the Lessor's agents thereon and the 
Lessee is not to remove the notice without the prior written consent of the Lessor. 
 
10.6 Interest on default 
 
In the event of any payment of Annual Rent or any other moneys payable by the 
Lessee to the Lessor under this lease not being paid on due date the Lessee is to 
pay to the Lessor interest on all outstanding payments at the Rate of Interest 
computed from the date the same has become due and payable or paid (as the 
case may be) that interest to accrue from day to day and to be payable and paid 
on demand. 
 
10.7  Special clauses 
 
The special clauses set out in Item 10 of the Schedule are, and are to be regarded 
as being, incorporated into, and to form part of, this lease. 
 
10.8  Arbitration Act - legal representation 
 
Where it is necessary for any dispute under this lease to be determined by an 
arbitrator or umpire under the Arbitration Act then each party to the proceedings 
before an arbitrator or umpire may be represented by a duly qualified legal 
practitioner. 
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SCHEDULE 
 
Item 1  Land 
 

The land situated at and more particularly described as Lot 59, 27 
Dreghorn Street, Morawa, Western Australia 

 
Item 2  Premises 
 

As detailed in annexure A to this agreement.  
 
Item 3  Term      
 
  (a) Commencement Date 
  7 January 2018 expiring 6 April 2018 (Probation Period), 
  First renewal period 7 April 2016 expiring 6 July 2018. 
  Second renewal Period 7 July 2018 expiring 6 October 2018 
 
 (b) Termination Date 
  6 January 2021 
 
Item 4  Option Term 
 
  As per section 3.2 Renewal Term in Day Care Service Agreement 
 
Item 5  Place for payment of Annual Rent 
 

All rent shall be paid to such person and place as the Lessor shall 
from time to time direct the Lessee in writing. 

 
Item 6  Rent and Review  
 
 (a) Annual Rent 
 $50 fifty dollars per week, plus GST, payable in arrears.plus GST. 
 (b) Review Dates 

After the initial three (3) month period the Lessor reserves the right 
to review the rent payable.  

 (c) Method of Rent Review  
The Lessor and Lessee shall within one (1) month before the start of 
the second (2) three (3) month period negotiate with the Lessee 
concerning the rental increase. The Lessee agrees to provide the 
lessor with the details of the businesses’ month to month fees 
charged/revenue collected. The total fees collected for three (3) 
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month revenue may be used to determine an appropriate rental 
payable based on a per centum (%) of the (3) month revenue. This 
rent so determined shall be the rental payable for the subsequent 
three (3) month period. 
Such increase shall be approved by the Morawa Shire Council. 

 
(d) Rent Review – Consumer Price Index 
  

For purposes of (C) above this may be considered by both parties when 
negotiating any increase in the initial rental amount. 

  
(e) Rent Review - Current Market Value 
 

For purposes of (C) above this may be considered by both parties when 
negotiating any increase in the initial rental amount. 

 
 
Item 7  Rates and taxes payable by the Lessor 
 
  Nil. 
 
Item 8  Permitted Use 
 

The carrying on of the business of a Family Day Care, known as 
“Wild Things Family Day Care Centre”. 

 
 
Item 9  Particulars of insurance 
 
 (a) Policy to be effected by the Lessor at the Lessee's expense: 

 A policy insuring the Premises for the replacement value thereof 
against loss or damage by fire, lightning, thunderbolt, storm, tempest, 
rainwater, water, earthquake, flood, impact, explosion, aircraft, riots, 
strikes and other malicious acts, removal of debris, and to include 
additional clauses relating to extra cost of reinstatement, alteration 
and occupancy, architects fees, automatic reinstatement, capital 
additions, hazardous goods, temporary removal and any other risks 
which may seem to the Lessor to be reasonably necessary or 
expedient. 
 

 (b) Policies to be effected by the Lessee at the Lessee's expense: 
 (1) A policy insuring against breakage or damage from any cause of all 

external and internal glass fixed to, and forming part of, the Premises 
for the market value and cost of replacement thereof. 
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 (2) A public liability policy for an amount of indemnity of not less than 
$10,000,000 (or any higher sum which is reasonably determined by 
the Lessor from time to time). 

 
Item 10  Special clauses 
 

The Lessor and the Lessee agree that this deed of Commercial lease 
is subject to the provisions of the Family Day Care Services 
Agreement (“FDCSA”) entered into between the parties on and the 
provisions of the FDCSA are to prevail to the extent that there is any 
inconsistency with this agreement. 

 
 
EXECUTED by the parties as a Deed. 
 
Executed by the Shire of Morawa 
under its Common Seal in the 
presence of: 

  

   

Shire President   

Chief Executive Officer 
 

  

 

SIGNED by MARIE GAMBLE trading 
as Wild Things Family Day Care 
Centre in the presence of: 

  

   

Witness   

Name (please print)   
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DATED   22nd December  2017 

THE SHIRE OF MORAWA 

AND 

Marie Gamble 
Trading as  

Wild Things Family Day Care Centre 

DAY CARE SERVICES AGREEMENT 

7.2.3.1b Day Care Services Agreement
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THIS AGREEMENT is made on the 22nd day of December  2017 

BETWEEN: 

THE SHIRE OF MORAWA of PO Box 14  Morawa  Western Australia (“the Shire"); 

and 

MARIE GAMBLE trading as Wild Things Family Day Care Centre of 21 Valentine Street Morawa  

Western Australia (“Wild Things Family Day Care Centre"). 

RECITALS: 

A. The Shire wishes to facilitate the obtaining and maintaining the services of an accredited 

Family Day Service under the Service Membership with Bright Stars Family Day Care, AND 

Nagala  for the benefit of the District; 

B. The Shire and Wild Things Family Day Care Centre have reached an agreement in this 

regard and now wish to record it in writing. 

THE PARTIES AGREE AS FOLLOWS: 

1. DEFINITIONS AND INTERPRETATION 

1.1 Definitions 

In this agreement unless the context otherwise requires: 

Business means the Stock, Equipment and Business Premises owned by the Shire and 

conducted under the Business Name Wild Things Family Day Care Centre. 

Business Name means the business name of “Wild Things Family Day Care Centre”. 

Business Premises means the commercial premises at which the Business is 

conducted, being Lot 59, 27 Dreghorn Street  Morawa  WA 6623 

Commercial Lease means the commercial lease between the Shire as Lessor and Wild 

Things Family Day Care Centre as lessee, referred to in Clause 4.3 and attached to this 

deed as Attachment A. 

Equipment means the furniture and equipment of the Business specified in the  Asset 

Register set out in Schedule A to this agreement. 

Stock means the stock forming part of the Business at the commencement date of the 

Term, as ascertained and valued at a stocktake undertaken by the parties at such 

commencement date. 

Term means the period of three (3) years from 7 January 2018 to 6 January 2021. 

Termination Date means the date when this agreement ceases pursuant to the 

provisions of Clause 8. 
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1.2 Interpretation 

In this agreement, headings are for convenience only and do not affect the interpretation 

of this agreement and, unless the context otherwise requires:  

(a) words importing the singular include the plural and vice versa;  

(b) words importing a gender include any gender; 

(c) an expression importing a natural person includes any company, partnership, 

joint venture, association, corporation or other body corporate and vice versa; 

(d) a reference to a party to a document includes that party's successors and 

permitted assigns; 

(e) a reference to a statute, regulation, proclamation, ordinance or by-law includes 

all statutes, regulations, proclamations, ordinances or by-laws varying, 

consolidating or replacing it, and a reference to a statute includes all regulations, 

proclamations, ordinances and by-laws issued under that statute; and 

(f) a reference to a document or agreement includes all amendments or 

supplements to, or replacements or novations of, that document or agreement 

(g) the headings shall not affect the interpretation or construction of this agreement. 

2. GRANT OF RIGHT TO OPERATE BUSINESS 

2.1 Right to Operate Business 

Subject to the terms and conditions of this agreement, the Shire grants to Wild Things 

Family Day Care Centre the right to use the assets of the Business, including without 

limitation the goodwill, the Equipment and the Stock (the “Grant”). Wild Things Family 

Day Care Centre accepts the Grant, and shall at all times during the operation of this 

agreement have the exclusive right to operate the Business. 

2.2 Conduct of Wild Things Family Day Care Centre 

(a) Wild Things Family Day Care Centre must not do anything that may detract from the good 

name and reputation attached to the Business. 

(b) During the Term and any additional term Wild Things Family Day Care Centre shall 

actively promote the Business and use their best endeavours to increase the goodwill 

and client base of the Business. 

(c) During the Term and any additional term Wild Things Family Day Care Centre must 

conduct the Business in accordance with the compliance standards required to maintain 

service membership to Bright Stars Family Day Care and any other regulatory 

requirements within the day care profession. 
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2.3 Assignment, sub-licence and encumbrances 

Subject to clause 10.10 Wild Things Family Day Care Centre shall not: 

(a) assign; 

(b) sub-licence; or 

(c) encumber, 

the Grant or any assets of the Business without the prior written approval of the Shire. 

3. THE GRANT PERIOD 

3.1 Term of Grant 

Unless earlier terminated as provided in this agreement, the Grant shall continue in full 

force and effect for the Term. 

3.2 Renewal Term 

Provided that Wild Things Family Day Care Centre has properly performed their 

obligations under this agreement and provided that neither party has given notice of 

termination to the other party, the Shire shall,  

3.2.1  

After an initial three (3) month probationary period ending 7 April 2018, the Shire will notify 

Wild Things Family Day Care Centre, by written notice one (1) month before the 7 April 

2018 of their intention to extend the contract for another three (3) month term. In the event 

that the agreement is not extended for another three (3) month period the Shire reserves 

as its sole discretion, the right to give Wild Things Family Day Care Centre one (1) 

months’ notice on or before the 7 April 2018 of its intention to terminate the agreement. 

3.2.1 (a)  

In the event that the agreement is extended for a second period of three (3) 

months this period will end on 7 July 2018. The Shire will notify Wild Things 

Family Day Care Centre, by written notice one (1) month before the 7 July 2018 

of their intention to extend the contract for another three (3) month term. In the 

event that the agreement is not extended for another three (3) month period the 

Shire reserves as its sole discretion, the right to give Wild Things Family Day 

Care Centre one (1) months’ notice on or before the 7 July 2018 of its intention 

to terminate the agreement. 

3.2.1(b)  

In the event that the agreement is extended for a 3rd period of three (3) months 

this period will end on 7 October 2018.  
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3.2.2 

Notwithstanding the above, prior to the end of the Term, if both parties agree, the parties 

may then negotiate a renewal of the Grant on the same conditions as are contained in 

this agreement (unless otherwise agreed in writing by both parties).The granting of a 

renewed term of the Grant is entirely within the discretion of the Shire, and nothing in this 

agreement shall be construed as imposing any obligation upon the Shire to grant a 

renewal of the Grant for any additional term or terms. 

4. ACKNOWLEDGMENTS AND WARRANTIES 

4.1 Wild Things Family Day Care Centre warrants that they will not contest, directly or 

indirectly, the ownership, title, right or interest in the goodwill of the Business. 

4.2 The Shire and Wild Things Family Day Care Centre acknowledge and agree that this 

agreement is conditional upon the parties entering into a commercial lease agreement 

(on or about the same date as the parties enter into this agreement) for the lease of the 

Business Premises from the Shire to Wild Things Family Day Care Centre, for an initial 

probationary period of three months, a weekly rental of fifty dollars ($50.00) on the terms 

and conditions contained within the Commercial Lease. 

5. LIABILITY 

5.1 During the Term (and any renewed term or terms) Wild Things Family Day Care Centre 

shall be solely responsible for all loss or damage arising out of the operation of the 

Business or arising out of the acts or omissions of Wild Things Family Day Care Centre 

or any of their agents, servants or contractors in connection with the operation of the 

Business and for all claims for loss or damage to property, or for injury or death of any 

persons directly or indirectly resulting therefrom. 

5.2 Wild Things Family Day Care Centre agrees to indemnify and hold the Shire harmless 

against and from any and all  claims, losses and damages specified in Clause 5.1 and 

against all loss arising from any breach whatsoever of this agreement 

6. THE SHIRE’S OBLIGATIONS 

6.1 The Shire’s Property & Equipment Maintenance & Charges 

(a) The Shire undertakes, at its own cost, to: 

(i) Subject to clause 7, effect any insurance policies on the Lessor’s part to 

be effected under the Commercial Lease and to maintain both the 

Business Premises (including the garden and parking areas); 
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(ii) Pay all water consumption charges in relation to the Business Premises 

to a maximum of $1,000 per annum; and all electricity costs to a 

maximum of $1,000 per annum 

Pay telephone costs for a single telephone line rental cost. All other 

telephone costs including call charges to be paid by the Lessee. 

(iii) Pay to the relevant authorities all rates, taxes and charges levied against 

the Business Premises; and 

(iv) Maintain all garden areas of the Business Premises. 

7. WILD THINGS FAMILY DAY CARE CENTRE’S OBLIGATIONS 

7.1 Operation of the Business 

Wild Things Family Day Care Centre agrees to: 

(a) maintain the Business as an accredited Family Day Care Service at all times 

during the Term, and to take out and maintain all professional certificates and 

licences required by law or by any relevant authorities or professional body for 

such purposes; 

(b) maintain and update all client records in accordance with accepted industry 

standards; 

(c) operate the Business for a minimum of four (4) days per week; 

(d) be responsible for the employment and remuneration of all personnel employed 

by the Business. 

7.2 Client Records 

Wild Things Family Day Care Centre acknowledges and agrees that: 

(a) The client information and records (the “Records”) used in the operation of the 

Business are of a confidential nature and must at all times during the Term 

remain with the Business and be stored within the Business Premises; 

(b) Wild Things Family Day Care Centre will implement all such proper systems and 

procedures as are necessary to maintain the security and confidentiality of the 

Records; 

(c) Any breach of confidentiality whatsoever in relation to the Records or removal of 

the Records from the Business will constitute a material breach of this 

agreement. 

(d) Wild Things Family Day Care Centre will upon ceasing to provide the sevice 

transfer all records to Bright Stars Family Day Care. 
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8. TERMINATION 

8.1 General 

Subject to clause 9.2, this agreement may be terminated at any time by either party giving 

one (1) months’ notice in writing to the other. 

8.2 Immediate termination 

The Shire may terminate this agreement immediately if Wild Things Family Day Care 

Centre: 

(a) Is found by Bright Stars Family Day Care, or any court, tribunal or board, to have 

committed any act of wilful or grave misconduct or wilful neglect in Wild Things 

Family Day Care Centre duties as a family day service; 

(b) commits any act which may detrimentally affect the Shire, including but not 

limited to an act of dishonesty, fraud, wilful disobedience, misconduct or breach 

of duty; 

(c) commits any breach in relation to the Records, pursuant to Clause 7.2 of this 

agreement; 

(d) wilfully, persistently and materially breaches this agreement and does not 

remedy the breach within fourteen (14) days of receipt of notice in writing from 

the Shire specifying the breach;  

(e) fails to make any payment which pursuant to this agreement she is required to 

make to the Shire and does not make that payment within thirty (30) days after 

being requested in writing by the Shire to do so; 

(f) becomes insolvent or unable to pay her debts as they become due, or commits 

any act of bankruptcy or compounds with creditors; or 

(g) is of unsound mind or becomes liable to be dealt with under any law relating to 

mental health.  

8.3 Effect of Termination 

Upon termination of this agreement, Wild Things Family Day Care Centre right to: 

(a) operate the Business; and 

(b) remain in the Business Premises as lessee (subject to the terms and conditions 

of the commercial lease specified in Clause 4.3) 

shall terminate forthwith. 
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8.4 Obligations on termination 

On termination of this agreement, Wild Things Family Day Care Centre must return to the 

Shire all tangible property of the Business including, but not limited to, materials, 

equipment and keys held by Wild Things Family Day Care Centre or under their control. 

8.5 No compensation 

If this agreement is terminated by the Shire under this Clause 9, Wild Things Family Day 

Care Centre has no further claim against the Shire for compensation in respect of the 

termination. 

9. MEDIATION 

9.1 In the event of any breach by either party, or dispute between the parties as to a party’s 

obligations under this agreement, a party will not commence legal proceedings until the 

mediation procedure specified in this clause has been completed PROVIDED THAT a 

party may apply to a court of competent jurisdiction for urgent interlocutory relief, even if 

the mediation procedure has not commenced or been completed. 

9.2 The parties shall first confer in person and attempt to resolve the dispute.  If the parties 

are unable to settle the dispute in person then the mediation procedure specified in clause 

10 may be commenced at any time after seven (7) days notice by either party to the other. 

9.3 The parties shall attempt to agree on a mediator and appoint such mediator.  If a mediator 

cannot be agreed within seven (7) days after the notice specified in clause 10.2, any party 

may apply to the President of the Law Society of Western Australia to appoint a mediator.  

The decision of such President as to the appointment of a mediator will be final.  The 

mediation shall commence upon such appointment of a mediator, and the parties may 

appoint representatives to act on their behalf at the mediation. 

10. MISCELLANEOUS 

10.1 Relationship 

(a) The relationships between the Shire and Wild Things Family Day Care Centre are strictly 

those of grantor and grantee, lessor and lessee and landlord and tenant, respectively. 

(b) This agreement does not constitute either party a joint venturer, partner, agent, employee 

or fiduciary of the other and subject to any other agreement between the Shire and Wild 

Things Family Day Care Centre, any act or omission of either party shall not bind or 

obligate the other except as expressly set forth in this agreement. 

10.2 Governing law 

(a) This agreement shall be governed and interpreted in accordance with the laws from time 
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to time in force in Western Australia. 

(b) The parties submit to the exclusive jurisdiction of the Courts of Western Australia. 

10.3 Entire Agreement 

This agreement supersedes all prior agreements and contains the entire agreement 

between the parties. 

10.4 Successors and Assigns 

The provisions of this agreement shall enure to the benefit of and be binding upon the 

parties and their respective representatives successors and assigns. 

10.5 Legal Costs 

(a) Each party shall bear its own legal costs in relation to the negotiation, preparation and 

execution of this agreement. 

(b) Wild Things Family Day Care Centre shall bear all registration fees (if any) on this 

agreement and on any other payments to be made by Wild Things Family Day Care 

Centre. 

10.6 Prohibition, enforceability and severance 

(a) Any provision of, or the application of any provision of, this agreement which is 

prohibited in any jurisdiction is, in that jurisdiction, ineffective only to the extent of 

that prohibition. 

(b) Any provision of, or the application of any provision of, this agreement which is 

void, illegal or unenforceable in any jurisdiction does not affect the validity, 

legality or enforceability of that provision in any other jurisdiction or of the 

remaining provisions in that or any other jurisdiction. 

(c) If a clause is void, illegal or unenforceable, it may be severed without affecting 

the enforceability of the other provisions in this agreement. 

10.7 Waiver 

(a) The failure of either party at any time to require performance by the other party 

of any provision of this agreement does not affect the party's right to require the 

performance at any time. 

(b) The waiver by either party of a breach of any provision must not be held to be a 

waiver of any succeeding breach of the provision or a waiver of the provision 

itself. 

10.8 Notices 

All notices contemplated by this agreement shall be in writing and shall be deemed to be 

duly given or made: 
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(a) in the case of delivery in person, when delivered; 

(b) in the case of delivery by post, within three days of posting by registered mail; 

(c) in the case of facsimile transmission, at the time and on the date specified on the 

confirmation of transmission; 

to the party to whom such communication is given under this agreement. 

10.9 Variation of Agreement 

This agreement may be varied in writing by the parties.  For the avoidance of doubt there 

shall be no variation, amendment, waiver or release of any provision of the agreement 

unless in writing signed by both parties. 

10.10 No Assignment 

Each party agrees that it shall not assign its rights to this agreement without the prior 

written consent of the other party, which may be withheld or granted on such terms as 

the other party considers fit. 

 
EXECUTED by the parties as a Deed on the day, month and year set out above. 
 
Executed by the SHIRE OF MORAWA under 

its Common Seal in the presence of: 

  

   

Shire President   

Chief Executive Officer   

 

SIGNED by MARIE GAMBLE trading as 
Wild Things Family Day Care Centre in the 
presence of: 

  

   

Witness:   

Name (please print)   
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Dear Shire of Morawa, 

Re: Use of Brick Building at 27 Dreghorn St Morowa. 

On behalf of educators wanting to provide a  childcare service to the Morawa Community, Ngala Bright Stars would 

like to request permission to access the second childcare facility at 27 Dreghorn St Morawa. 

Background: 

Ngala Bright Stars is a Family Day Care Service located in Geraldton WA and support rural and remote communities 

to provide quality childcare services where a long day care service is deemed as not a viable option. 

Ngala Bright Stars primary role is to support educators who are working under the family daycare model, ensuring 

they are working within the National Quality Framework and Standards. The staff from the service visit the educators 

to ensure compliance against the Education and Care Regulation and Act while supporting the educators through 

relationships with children, Programming and Practice, Healthy and Safety,  Community and Family Inclusion and 

environment setup. 

Why Education and Care Services are important in rural and remote communities 

Emerging trends from the AEDC indicate an alarming increase in children’s developmental vulnerability rates in their 
first year of school across all five developmental domains. In 2105 the AEDC results showed the children of Morawa 
are vunerable in two developmental domains: language and communication. Research shows children who have 
access to Early Childhood Education and Care Service (ECEC)are less vunerable is all developmental domains as the 
service monitors and supports the child’s development prior to attending school. 

In early 2017, Royal Far West conducted a review of Children’s developmental health across rural and remote 

Australia.  

The findings from the study showed children in rural and remote Austraila: 

• experience poverty at disproportionately higher rates

• are more likely to be Indigenous

• are more likely to live in unemployed households, with single-parent families, and in families where the mother

has a low educational attainment

• are more likely to be socially isolated

• are more likely to be exposed to family and domestic violence and have contact with child protection services

• are less likely to engage in early childhood education and care services

• have poorer access to early childhood intervention services, paediatricians, allied health and mental health

services.

Research over many years suggests that engagement with quality ECEC services can enhance children’s 
early development, particularly for children who do not live in a rich home learning environment (Sylva, 2010; 
Moore and McDonald, 2013). Children living in remote areas have the lowest levels of participation in ECEC 
compared to those living in major city areas (O’Connell, Fox, Hinz & Cole, 2016; Baxter & Hand, 2013).  
Finding and retaining adequately qualified and experienced staff is also identified as an ongoing issue for remote 
area service provision (O’Connell et al., 2016; Baxter & Hand, 2013). Even where ECE educators are available, the 
continuing turnover of staff can contribute to lowering the quality of service provided. 

5 Ramshaw Place  
Geraldton 

PO BOX 50 
Geraldton WA 

6530 
(08)9934 6565 

7.2.3.1c  Letter from Ngala/Brightstars

Public Minutes (Confirmed) - OCM 21 Dec 2017 112



Who is Ngala Bright Stars and what support do they provide to your community: 

Ngala Bright Stars is a not-for-profit organisation and our revenue is provided by government grants and parent levy 

of $23 per family per week. This funding is used to provide staff to ensure educators are fit and proper to operate a 

family day care service and to support educators to provide quality care to children in their service. The educators 

engaged by Ngala Bright Stars are self-employed with overheads including public liability insurance, service 

memberships and running costs to provide food, transport and equipment to the children. The educators in a family 

day care setting are only allowed to have 4 children under 4 in care at any one time and 3 school aged children 

before and after school. The family day care model is known as a home based business under Local Government, 

however, in rural and remote communities,  Ngala Bright Stars seek out the local shires to provide support in the 

form of a community building  to run a Family Day Care Service. These buildings are known by the Department of 

Communities as an Invenue. This model of Family Day Care provides an affordable option for rural and remote 

communities providing families access formalised quality child care while being able claim Child Care Benefits and 

Rebates.   This model has proven to be successful in the Geraldton, Shire of Shark Bay, Mullewa and  Tom Price. The 

family day care model has been able to meet the communities childcare needs in a cost-effective manner, shifting 

the resonsiblity of providing childcare from the local Shires to service providers like Ngala Bright Stars.  

Moving forward: 

At the end of 2017, Maddi Clarke will close her Family Day Care Service, which will leave the community of Morawa 

without a child care facility. Over the past 2 months, Ngala Bright Stars have been proactive in ensuring a suitable 

replacement has been found for Maddi, ensuring continuity of care for the children in the community. Two 

applications have been received and Ngala Bright Stars have been investigating the option of running two family day 

care services in the community. An expression of interest has been sent out to families to research the needs of the 

community.  Requesting both daytime care and before and after school care have been received.  

Currently, the small demountable building is currently used to provide family day care, however, Ngala Bright Stars 

believe this building would not be suitable to provide child care to school aged children. 

On behalf of the newly appointed educator, Marie Gamble, Ngala Bright Stars would like to express an interest in 

utilising the brick building at 27 Dreghorn St Morawa. Ngala Bright Stars believe this building is more suited to the 

provision of school-aged children, while still being suitable for small children. Marie would like to request the use of 

the building on the same terms and conditions offered to Maddi Clark and is willing to undertake the cleaning of the 

building to bring in up to childcare standards. Marie will also be willing to undertake gardening, lawn mowing and 

minor maintenance of the building.   

A second educator has expressed an interest in providing child care services in Morawa and will be interested in 

using the demountable building on 27 Dreghorn St if the demand for childcare is identified. In July 2018 the 

Australian Government will introduce the new childcare reform package making childcare more affordable for 

families, increase the demand for childcare.   

Thank you for your consideration of this proposal and we look forward to contuning to support the educators, families 

and children to provide quality childcare in your community. 

Yours faithfully, 

Angela Williams 

CO ORDINATOR 
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7.2.3.1d Plan of Buildings to be Leased
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SUMMARY

The purpose of this item is for Council to select members of the Morawa Sinosteel Future
Fund Committee and to consider a delegation to the Committee.

DECLARATION OF INTEREST

Nil

ATTACHMENTS

Attachment 1 - 7.2.3.2a Sinosteel Midwest Corporation Limited/Shire of Morawa – Deed of
Agreement for the Future.

BACKGROUND INFORMATION

The Morawa Sinosteel Future Fund was set up by Sinosteel to assist community
organisations by providing financial support for:

- Activities or endeavours that will provide community or welfare benefit to persons who
are ordinarily resident in the Area or

- Facilities or services that improve the welfare, culture or amenity of persons ordinarily
resident in the Area

A Public Benefit Agreement (PBA)  was entered into by Sinosteel with the Shire of Morawa.
An amount of $2,134,360 is currently invested.  85% of the interest made on this amount is
available annually to support the local community as per the Agreement (Attachment 1).

The P B A  ( c l a u s e  6 . 2 )  s e t s  o u t  a  r e q u i r e m e n t  t o  e s t a b l i s h  a  committee
consisting of four persons, being the Shire President, Deputy President, Shire CEO and
two local community representatives. There is currently no committee in place.

Item No/ Subject: 7.2.3.2 Appointment to Committees – 
Morawa Sinosteel Future Fund Committee

Date of Meeting: 

Date & Author: 6 November 2017 - Samantha Appleton 

Responsible Officer: Samantha Appleton – 
Executive Manager Development and Administration

Applicant/Proponent: Executive Manager Development and Administration 

File Number: GS.PRG.3

Previous minute/s & 
Reference:

 19 February 2015 

21 December 2017
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OFFICER’S COMMENT

The Trust has delivered significant support to local organisations in the past and came about
as a way of ensuring Sinosteel’s mining project left an enduring and long lasting benefit to the
Morawa community.

As the Morawa Sinosteel Future Fund Committee does not have any current appointees,
Council will need to appoint new committee members to enable the allocation of funds to
eligible community groups.

Council may also need to consider whether the Committee be given delegated authority to act
without resolutions having to go to Council. If this happens, the delegations register will need
to be amended to allow this.

Two members of the community will be appointed to the committee for a two (2) year
term, with the following community members nominating for the committee:

 Jamie Appleton – Morawa Roadhouse
 Shirley Katona – Kats Hardware

COMMUNITY CONSULTATION

Community members have been consulted with regard to the appointment of community
representatives.

COUNCILLOR CONSULTATION

Nil

STATUTORY ENVIRONMENT

Local Government Act 1995

5.8. Establishment of committees

A local government may establish* committees of 3 or more persons to assist the
council and to exercise the powers and discharge the duties of the local government
that can be delegated to committees.

* Absolute majority required.

5.10. Committee members, appointment of

(1) A committee is to have as its members —
(a) persons appointed* by the local government to be members of the

committee (other than those referred to in paragraph (b)); and
(b) persons who are appointed to be members of the committee under

subsection (4) or (5).
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* Absolute majority required.

(2) At any given time each council member is entitled to be a member of at least one
committee referred to in section 5.9(2)(a) or (b) and if a council member nominates
himself or herself to be a member of such a committee or committees, the local
government is to include that council member in the persons appointed under
subsection (1)(a) to at least one of those committees as the local government
decides.

(3) Section 52 of the Interpretation Act 1984 applies to appointments of committee
members other than those appointed under subsection (4) or (5) but any power
exercised under section 52(1) of that Act can only be exercised on the decision of
an absolute majority of the local government.

(4) If at a meeting of the council a local government is to make an appointment to a
committee that has or could have a council member as a member and the mayor or
president informs the local government of his or her wish to be a member of the
committee, the local government is to appoint the mayor or president to be a
member of the committee.

(5) If at a meeting of the council a local government is to make an appointment to a
committee that has or will have an employee as a member and the CEO informs
the local government of his or her wish —

(a) to be a member of the committee; or
(b) that a representative of the CEO be a member of the committee,

the local government is to appoint the CEO or the CEO’s representative, as the
case may be, to be a member of the committee.

5.16 Delegation of some powers and duties to certain committees

(1) Under and subject to section 5.17, a local government may delegate* to a
committee any of its powers and duties other than this power of delegation.

* Absolute majority required.

(2) A delegation under this section is to be in writing and may be general or as
otherwise provided in the instrument of delegation.

(3) Without limiting the application of sections 58 and 59 of the Interpretation
Act 1984 —

(a) a delegation made under this section has effect for the period of time
specified in the delegation or if no period has been specified, indefinitely;
and

(b) any decision to amend or revoke a delegation under this section is to be by
an absolute majority.

(4) Nothing in this section is to be read as preventing a local government from
performing any of its functions by acting through another person.
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FINANCIAL IMPLICATIONS 

The establishment of the Committee and the appointment of its members will 
enable direction to be given with regard to the expenditure of the funds held. 

Funds available for the Committee will be set for each financial year via the budget 
process. 

STRATEGIC IMPLICATIONS 

Shire of Morawa Strategic Community Plan 
4.3 A local government that is respected, professional and accountable. 

RISK MANAGEMENT 

Shire of Morawa Risk Management Framework 
 Provide transparent and formal oversight of the risk and control

environment to enable effective decision making. 

VOTING REQUIREMENTS 

Absolute Majority 

OFFICER’S RECOMMENDATION 

That with respect to the proposed Morawa Sinosteel Future Fund Committee Council: 

1. Resolve to appoint the following positions to the Morawa Sinosteel Future
Fund Committee as per the Deed of Agreement:

• Shire President
• Deputy Shire President
• Shire CEO

2. Resolve to appoint the following persons to the Morawa Sinosteel Future
Fund Committee for a two year term to expire 20 December 2019:

• Community Member – Jamie Appleton
• Community Member – Shirley Katona

3. Resolve that under Section 5.17 of the Local Government Act 1995, delegated
authority be given to the Morawa Sinosteel Future Fund Committee to act
on resolutions of the Morawa Sinosteel Future Fund Committee without
requiring a resolution of the Shire of Morawa Council.

4. Resolve that the Shire of Morawa Delegations register be amended to record
the delegation to the Morawa Sinosteel Future Fund Committee.
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COUNCIL RESOLUTION

1712009 Moved: Cr Thornton
Seconded: Cr Stokes

That with respect to the proposed Morawa Sinosteel Future Fund Committee
Council:

1. Resolve to appoint the following positions to the Morawa Sinosteel
Future Fund Committee as per the Deed of Agreement:

• Shire President
• Deputy Shire President
• Shire CEO

2. Resolve to appoint the following persons to the Morawa Sinosteel
Future Fund Committee for a two year term to expire 20 December 2019:

• Community Member – Jamie Appleton
• Community Member – Shirley Katona

3. Resolve that under Section 5.17 of the Local Government Act 1995,
delegated authority be given to the Morawa Sinosteel Future Fund
Committee to act on resolutions of the Morawa Sinosteel Future Fund
Committee without requiring a resolution of the Shire of Morawa
Council.

4. Resolve that the Shire of Morawa Delegations register be amended
to record the delegation to the Morawa Sinosteel Future Fund
Committee.

CARRIED 7/0
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7.2.3.2a Sinosteel Midwest Corporation Limited/Shire of Morawa – Deed of Agreement for the Future.
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SUMMARY

Council to consider supporting a proposal to wind up the Morawa Land Conservation
District Committee (LCDC).

DECLARATION OF INTEREST

Nil

ATTACHMENTS

Attachment 1 - 7.3.3.3a Letter from the Office of the Commissioner of Soil and Land
Conservation

BACKGROUND INFORMATION

Morawa LCDC was formed in 1985 and has not been operating for some years.  The
appointments of members to the committee expired in 2015 and no subsequent
appointments have been made.

OFFICER’S COMMENT

The author of the letter has commented that the failure to appoint a committee which
means that the LCDC no longer has any authority to operate.  It is now recommended
that the Shire of Morawa support the proposal to wind up the LCDC.

COMMUNITY CONSULTATION

Nil

Item No/ Subject: 7.2.3.3 Winding Up of Morawa Land Conservation District
Committee

Date of Meeting: 21 December 2017

Date & Author: 30 November 2017 – Samantha Appleton -

Responsible Officer: Samantha Appleton  -
Executive Manager Development and Administration

Applicant/Proponent: Gisela Warman – Office of the Commissioner of Soil and
Land Conservation

File Number: GR.STL.2

Previous minute/s & 
Reference:  
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COUNCILLOR CONSULTATION 
 
Nil 
 
STATUTORY ENVIRONMENT 
 

SOIL AND LAND CONSERVATION ACT 1945 - SECT 24 

24. Functions of district committees 

 (1) The functions of a district committee are — 
 (a) on behalf of, and in accordance with any direction, approval or authorisation 

given by, the Commissioner — 
 (i) to manage projects; and 
 (ii) to carry out or cause to be carried out works or practices, 
  for preventing, remedying or mitigating land degradation and for promoting 

soil conservation and reclamation; and 
 (b) to review, assess and report to the Commissioner on the effects of land use 

or land management on the condition of the land within its land 
conservation district; and 

 (c) to develop, promote and, in accordance with any direction, approval or 
authorisation given by the Commissioner, implement programmes of soil 
and land conservation within its land conservation district; and 

 (d) if any matter relating to land use, land degradation or soil conservation is 
referred to it by the Minister or the Commissioner, to consider and report 
on that matter to the Commissioner or the Minister, as the case requires; 
and 

 (e) to make recommendations to, and to consult with, the Commissioner 
concerning any works, research, experimental or educational programmes 
which may be necessary or desirable within its land conservation district; 
and 

 (f) to make recommendations to the Minister for the purposes of 
section 25A(1) or (1a); and 

 (g) to make recommendations to the Minister or the Commissioner, as the case 
requires, for the purposes of section 25C(4); and 

 (h) to perform such functions relating to land degradation and soil conservation 
as may be agreed between the Council and the Commissioner. 

 (2) A district committee has all such powers as are reasonably necessary to enable it 
to perform the functions set out in subsection (1) including the power to employ 
persons to assist in the performance by that committee of those functions. 

 [Section 24 inserted by No. 46 of 1988 s. 9; amended by No. 91 of 1990 s. 16; 
No. 47 of 1994 s. 12; No. 4 of 1999 s. 6.] 
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POLICY IMPLICATIONS

Nil

FINANCIAL IMPLICATIONS

Nil

STRATEGIC IMPLICATIONS

Shire of Morawa Strategic Community Plan
4.3 A local Government that is respected, professional and accountable.

RISK MANAGEMENT

Nil

VOTING REQUIREMENTS

Simple Majority

OFFICER’S RECOMMENDATION

That with respect to the Morawa Land Conservation District Committee, Council:

1. Resolve to support the proposal from the Office of the Commissioner of Soil and Land
Conservation to wind up the Morawa Land Conservation District Committee.

2. Direct the CEO to prepare and submit a letter supporting the proposal to the
Commissioner of Soil and Land Conservation.

COUNCIL RESOLUTION

1712010 Moved: Cr Carslake
Seconded: Cr Coaker

That with respect to the Morawa Land Conservation District Committee, Council:

1. Resolve to support the proposal from the Office of the Commissioner of Soil
and Land Conservation to wind up the Morawa Land Conservation District
Committee.

2. Direct the CEO to prepare and submit a letter supporting the proposal to the
Commissioner of Soil and Land Conservation.

CARRIED 7/0
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7.3.3.3a Letter from the Office of the Commissioner of Soil and Land Conservation
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SUMMARY

Council to resolve to purchase Lots 558 and 559 in Yewers Avenue from the
Department of Planning Lands and Heritage

DECLARATION OF INTEREST

Nil

ATTACHMENTS

Attachment 1 - 7.2.3.4a Plans showing location of land
Attachment 2 - 7.2.3.4b Email from the Department of Planning Lands and Heritage

BACKGROUND INFORMATION

The Shire of Morawa is currently operating aged persons units located behind the
hospital in Yewers Avenue.  The units are a mixture of 5 older units originally owned by
Morawa Community Care, now owned by the Shire of Morawa and 4 new units
constructed by the Shire of Morawa.  The land on which the units sit is Lot 559 Yewers
Avenue which is vested in the Shire of Morawa

It was intended to operate the 4 new units in a manner similar to that of a retirement
village with a buy-in premium and weekly rent being paid.  To do this all of the units will
need to be operated under the Retirement Villages Act 1992.

OFFICER’S COMMENT

For the units to be operated under the Retirement Villages Act 1992  and the Fair Trading
(Retirement Villages Code) Regulations 2015 the land on which the buildings are located
must fall under the Transfer of Land Act 1893 (TLA).  As the land is Crown Land vested

Item No/ Subject: 7.2.3.4 Acquisition of Land –
Lots 558 and 559 Yewers Avenue

Date of Meeting: 21 December 2017

Date & Author: 30 November 2017– Samantha Appleton

Responsible Officer: Samantha Appleton –
Executive Manager Development and Administration

Applicant/Proponent: Executive Manager Development and Administration

File Number: CP.ACQ.4

Previous minute/s & 
Reference:  
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in the Shire it currently falls under the Land Administration Act 1997 (LAA) and it is an
offence under the Retirement Villages Act to use land for a retirement village unless the
land is under the TLA.  Obtaining the land freehold will allow the Shire to operate the
property as a retirement village.

The Department of Planning Lands and Heritage  have indicated they are prepared to
sell the land to the Shire of Morawa, as well as an adjoining block which will allow future
expansion if required.  The price of the lots are detailed below:

 Lot 559 (Improved Lot) 2775m2 $25,000 (inc GST) $22,727 (ex GST)
 Lot 558 (Unimproved Lot) 1176m2 $6,500 (inc GST) $5,909 (ex GST)

It is likely that the amount payable for the land will be offset by the buy-in premium of
$30,000 on one of the units by the current occupant of Unit 9.  Settlement costs are
expected to be minor and will are able to be accommodated in general ledger account
14624 – Legal Expenses Administration.

As there is no provision in the budget to acquire the land or to receive the premium, a
variation to the budget will be required, should Council proceed with the acquisition of
the land.

COMMUNITY CONSULTATION

Nil

COUNCILLOR CONSULTATION

Nil

STATUTORY ENVIRONMENT

Local Government Act 1995
6.8. Expenditure from municipal fund not included in annual budget

(1) A local government is not to incur expenditure from its municipal fund for an
additional purpose except where the expenditure —

(a) is incurred in a financial year before the adoption of the annual budget by
the local government; or

(b) is authorised in advance by resolution*; or
(c) is authorised in advance by the mayor or president in an emergency.

* Absolute majority required.

Retirement Villages Act 1992
15. Owner to deliver memorial

(1) A person or association of persons whether incorporated or not shall not use land
for a retirement village unless the land is under the operation of the Transfer of
Land Act 1893.
Penalty: $20 000.
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POLICY IMPLICATIONS 

Nil 

FINANCIAL IMPLICATIONS 

Income and expenditure is unbudgeted.  Net impact will be minimal. 

STRATEGIC IMPLICATIONS 

Shire of Morawa Strategic Community Plan 
1.9 Affordable, diverse and quality accommodation options for both residential and 
business. 

RISK MANAGEMENT 

Nil 

VOTING REQUIREMENTS 

Absolute Majority 

OFFICER’S RECOMMENDATION 

That with respect to the Acquisition of Land – Lots 558 and 559 Yewers Avenue, 
Morawa,  Council: 

1. Resolve to purchase lots 558 and 559 Yewers Avenue from the Department of
Planning Lands and Heritage for the sum of $31,500 inclusive of GST.

2. Resolve to amend the 2017/2018 budget to include the expenditure to purchase
the land and the income to be received from the buy in premium;

3. Resolve to delegate authority to the President and CEO to execute purchase
documents and pursuant to section 9.49 of the Local Government Act 1995 to
affix the common seal.
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COUNCIL RESOLUTION 

1712011 Moved: Cr Carslake 
Seconded: Cr Agar 

That with respect to the Acquisition of Land – Lots 558 and 559 Yewers Avenue, 
Morawa,  Council: 

1. Resolve to purchase lots 558 and 559 Yewers Avenue from the Department
of Planning Lands and Heritage for the sum of $31,500 inclusive of GST.

2. Resolve to amend the 2017/2018 budget to include the expenditure to
purchase the land and the income to be received from the buy in premium;

3. Resolve to delegate authority to the President and CEO to execute purchase
documents and pursuant to section 9.49 of the Local Government Act 1995
to affix the common seal.

CARRIED 7/0 
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7.2.3.4a Plans showing location of land
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7.2.3.4b Email from the Department of Planning Lands and Heritage

Public Minutes (Confirmed) - OCM 21 Dec 2017 139



 

 

 

 

SUMMARY 

Council to consider a request from the Shire of Carnamah to join the Local Emergency 
Management Committee (LEMC) along with the Shires of Morawa, Mingenew, Three 
Springs and Perenjori. 

DECLARATION OF INTEREST 

Nil 

ATTACHMENTS 

Nil 

BACKGROUND INFORMATION 

The Shire of Morawa has been a member of the joint LEMC with neighbouring Shires 
for a number of years.  A request has been received from the Shire of Carnamah to 
become a member of the committee.   

OFFICER’S COMMENT 

The functions of a LEMC in relation to its district or the area for which it is established 
are: 

• To advise and assist the local government in ensuring that Local Emergency
Management Arrangements (LEMAs) are established for its district;

• To liaise with public authorities and other persons in the development, review and
testing of the LEMA; and

• To carry out other emergency management activities as directed by the State
Emergency Management Committee (SEMC) or prescribed by the regulations.

Item No/ Subject: 7.2.3.5 Request to Join Local Emergency Management 
Committee 

Date of Meeting:  21 December 2017 

Date & Author:  15 December 2017 - Samantha Appleton 

Responsible Officer:  Samantha Appleton - 
 Executive Manager Development and Administration 

Applicant/Proponent: Shire of Carnamah 

  File Number:  ES.MTG.1 

Previous minute/s & 
Reference:  
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Under Section 41 of the Emergency Management Act 2005 a local government is to 
ensure that emergency management arrangements are in place for that local government 
district.  The formation of a joint LEMC allows the members to participate in joint meetings 
and exercises and ensures that the individual arrangements are reasonably consistent 
with each other. 

As well as Local Governments, other organisations that are likely to respond to 
emergencies have representative who participate in the LEMC meetings and exercises. 

COMMUNITY CONSULTATION 

Nil 

COUNCILLOR CONSULTATION 

Nil 

STATUTORY ENVIRONMENT 

Emergency Management Act 2005 

34. Local governments may combine

(1) Two or more local governments may, with the approval of the SEMC, agree to 
unite for the purposes of emergency management under this Part. 

(2) If 2 or more local governments (the combined local government) unite as 
mentioned in subsection (1), the provisions of this Part apply as if — 

(a) a reference to a local government were a reference to the combined local 
government; and 

(b) a reference to the local government’s district were a reference to the 
districts of the combined local government; and 

(c) a reference to the local government’s offices were a reference to the office 
of each local government that is part of the combined local government. 

POLICY IMPLICATIONS 

Nil 

FINANCIAL IMPLICATIONS 

Nil 

STRATEGIC IMPLICATIONS 

Shire of Morawa Strategic Community Plan 
4.4  Improved regional partnerships with government and industry. 
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RISK MANAGEMENT 

The membership of Carnamah is subject to the approval of all members as well as the 
State Emergency Management Committee (SEMC). 

VOTING REQUIREMENTS 

Simple Majority 

OFFICER’S RECOMMENDATION 

That pursuant to section 34 of the Emergency Management Act 2005 and subject to the 
approval of the Shires of Mingenew, Three Springs and Perenjori, that Council resolve to 
endorse the request from the Shire of Carnamah to become a member of the joint Local 
Emergency Management Committee of the Shires of Morawa, Mingenew, Three Springs 
and Perenjori. 

COUNCIL RESOLUTION 

1712012 Moved: Cr Stokes 
Seconded: Cr Thornton 

That pursuant to section 34 of the Emergency Management Act 2005 and subject to 
the approval of the Shires of Mingenew, Three Springs and Perenjori, that Council 
resolve to endorse the request from the Shire of Carnamah to become a member of 
the joint Local Emergency Management Committee of the Shires of Morawa, 
Mingenew, Three Springs and Perenjori. 

CARRIED 7/0 
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12. Meeting Closed

12.1 Matters for which the meeting may be closed

Questions from Members without Notice 

Nil

Motions of Which Previous Notice Has Been Given 

Nil

Applications for Leave of Absence 

Nil

New Business of an Urgent Nature 

Nil

11.

8.

9.

10.
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SUMMARY 

This item seeks Council’s approval under s5.23 (2) (c) of the Local Government Act 1995 to 
move into camera or closed session to consider the matters regarding: 

• Relocation costs for Executive Management of Corporate and Community Services;
• Tender 02-2017 Collection and Disposal of Refuse;
• Tender 03-2017 Plant Hire Tender for Road Flood Damage; and
• Tender 04-2017 Supply of Site Supervision Services for Road Flood Damage.

DECLARATION OF INTEREST 

Nil 

ATTACHMENTS 

Nil 

BACKGROUND INFORMATION 

Nil 

OFFICER’S COMMENT 

In item 12.1.1 to 12.1.4 Council will be presented with Officer’s recommendation in respect 
of: 

• An increase in the relocation costs for the appointed Executive Management of
Corporate and Community Services;

• Award of Tender 02-2017Collection and Disposal of Refuse Tender;

Item No/ Subject: 12.1  Closure of Meeting to the Public 

Date of Meeting: 21 December 2017 

Date & Author:  6 December 2017 – Chris Linnell 

Responsible Officer:  Chris Linnell - Chief Executive Officer 

Applicant/Proponent:  Chief Executive Officer 

 File Number:   GV.CMT.1 

Previous minute/s & 
Reference:  
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• Award of Tender 03-2017 Plant Hire Tender for Road Flood Damage; and
• Award of Tender 04-2017 Supply of Site Supervision Services for Road Flood

Damage.

COMMUNITY CONSULTATION 

Nil 

COUNCILLOR CONSULTATION 

Nil 

STATUTORY ENVIRONMENT 

Local Government Act 1995 

Under section 5.23 (2) of the Local Government Act 1995, part of a council meeting may be 
closed, if the meeting deals with any of the following: 
(a)  a matter affecting an employee or employees;  
(b) the personal affairs of any person;  
(c)  a contract entered into, or which may be entered into, by the local government and 

which relates to a matter to be discussed at the meeting;  
(d) legal advice obtained, or which may be obtained, by the local government and    which  

relates to a matter to be discussed at the meeting; 
(e) a matter that if disclosed, would reveal — 

(i)  a trade secret;  
(ii)  information that has a commercial value to a person;  
(iii)  information about the business, professional, commercial or financial affairs of a 

person, where the trade secret or information is held by, or is about, a person other 
than the local government; 

(f) a matter that if disclosed, could be reasonably expected to — 
(i) impair the effectiveness of any lawful method or procedure for preventing, detecting, 

investigating or dealing with any contravention or possible contravention of the law; 
(ii) endanger the security of the local government’s property; 
(iii) prejudice the maintenance or enforcement of a lawful measure for protecting public 

safety;  
(g) information which is the subject of a direction given under section 23(1a) of the 

Parliamentary Commissioner Act 1971; and 
(h) such other matters as may be prescribed. 

Shire of Morawa Standing Orders Local Law 2011 

The key parts include: 

6.2 (1) The CEO may recommend that part of the meeting is closed. 
6.2 (2) The Council may decide to close a meeting or part of a meeting. 
6.2 (3)The presiding member is to direct everyone to leave the meeting except, 

members, the CEO and any officer specified. 
6.2 (5) Clause 8.9 (re speaking twice) 
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6.2 (7) The presiding member is to ensure any resolution of the Council made while   the 
meeting was closed is to read out including a vote of a member. 

POLICY IMPLICATIONS 

Nil 

FINANCIAL IMPLICATIONS 

Nil 

STRATEGIC IMPLICATIONS 

Nil 

RISK MANAGEMENT 

Nil 

VOTING REQUIREMENTS 

Simple Majority 

OFFICER’S RECOMMENDATION 

That Council closes the meeting to the public under section 5.23 (2) c) of the Local 
Government Act 1995 and the Shire of Morawa Standing Orders Local Law 2011 s 6.2 (2) 
so that it can consider the matters regarding: 

1. Relocation costs for Executive Management of Corporate and Community Services;
2. Tender 02-2017 Collection and Disposal of Refuse;
3. Tender 03-2017 Plant Hire Tender for Road Flood Damage; and
4. Tender 04-2017 Supply of Site Supervision Services for Road Flood Damage.

COUNCIL RESOLUTION 

1712013 Moved: Cr Agar 
Seconded: Cr Collins 

That Council closes the meeting to the public under section 5.23 (2) c) of the Local 
Government Act 1995 and the Shire of Morawa Standing Orders Local Law 2011 s 6.2 
(2) so that it can consider the matters regarding: 

1. Relocation costs for Executive Management of Corporate and Community
Services;

2. Tender 02-2017 Collection and Disposal of Refuse;
3. Tender 03-2017 Plant Hire Tender for Road Flood Damage; and
4. Tender 04-2017 Supply of Site Supervision Services for Road Flood Damage.

CARRIED 7/0
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Mr Buist, Mrs Gledhill, Ms Appleton and Ms Cuthbert left the chamber at 5.45pm and did 
not return to the chamber. 

Cr Thornton declared a financial interest in item 12.1.1.   

Cr Carslake declared a proximity interest in item 12.1.1.   

Cr Thornton and Cr Carslake left the Chamber at 5.36pm.   

Cr Stokes declared an impartiality interest in item 12.1.1 and remained in the chamber and 
voted on item 12.1.1. 

 

 

 

 

 

 

COUNCIL RESOLUTION 

1712014 Moved: Cr Coaker 
Seconded: Cr Chappel 

That, with respect to Tender 02-2017 ‘Collection and Disposal of Refuse’, Council: 

1. Resolve that pursuant to Section 18 of the Local Government (Functions
and General) Regulations 1996 the preferred supplier for Tender 02-2017
‘Collection and Disposal of Refuse’ is Avon Waste for the price of $306,575
exclusive of GST.

2. Resolve that the contract be for a period of 3 years with the option of a 2
year extension.

3. Resolve that pursuant to section 9.49a of the Local Government Act 1995,
that the CEO negotiate and prepare a contract for the services to be
executed, and that the common seal be affixed.

CARRIED 3/2 

Item No/ Subject: 12.1.1 Confidential Item – Tender 02-2017 
Collection and Disposal of Refuse 

Date of Meeting:  21 December 2017 

Date & Author:  21 November 2017 – Samantha Appleton 

Responsible Officer: Samantha Appleton –  
Executive Manager Development & Administration 

Applicant/Proponent: Executive Manager Development & Administration 

  File Number:  WM.SER.1 

Previous minute/s & 
Reference:  16 February 2012 
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Cr Thornton and Cr Carslake returned to the chamber at 5.54pm. 

 

 

 

 

 

 

 

COUNCIL RESOLUTION 

1712015 Moved: Cr Stokes 
Seconded: Cr Carslake 

That with respect to Tender 03-2017 ‘Supply of Hired Road Construction Plant 
with Operators for Road Flood Damage Repairs’, Council: 

1. Resolve that pursuant to Section 18 of the Local Government (Functions
and General) Regulations 1996 the preferred supplier for Tender 03-2017
‘Supply of Hired Road Construction Plant with Operators for Road Flood
Damage Repairs’ is BPH for the estimated total cost of $3,697,050,
exclusive of GST.

2. Resolve that pursuant to section 9.49a of the Local Government Act 1995
a contract for the service be prepared and executed by staff and that the
common seal be affixed.

CARRIED 7/0 

Item No/ Subject: 12.1.2 Confidential Item – RFT 03-2017 Supply of Hired 
Road Construction Plant with Operators for Road Flood 
Damage Repairs  

Date of Meeting: 21 December 2017 

Date & Author:  5 December 2017 – Chris Linnell 

Responsible Officer: Chris Linnell – Chief Executive Officer 

Applicant/Proponent: Chief Executive Officer 

  File Number:  RD.TEN.1 

Previous minute/s & 
Reference:  
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COUNCIL RESOLUTION 

1712016 Moved: Cr Collins 
Seconded: Cr Stokes 

That with respect to tender 04-2017 ‘Supply of Site Supervision Services for Road 
Flood Damage Repairs’, Council: 

1. Resolve that pursuant to Section 18 of the Local Government (Functions
and General) Regulations 1996 the preferred supplier for Tender 04-2017
‘Supply of Site Supervision Services for Road Flood Damage Repairs’ is
Dean’s Contracting (Martin Dean) for the estimated total cost of $260,700,
exclusive of GST.

2. Resolve that pursuant to section 9.49a of the Local Government Act 1995 a 
contract for the service be prepared and executed by staff and that the 
common seal be affixed.

CARRIED 7/0 

Item No/ Subject: 12.1.3 Confidential Item – RFT 04-2017 Supply of Site 
Supervision Services for Road Flood Damage Repairs 

Date of Meeting: 21 December 2017 

Date & Author:  5 December 2017 – Chris Linnell 

Responsible Officer: Chris Linnell – Chief Executive Officer 

Applicant/Proponent: Chief Executive Officer 

  File Number:  RD.TEN.1 

Previous minute/s & 
Reference:  
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COUNCIL RESOLUTION 
 
1712017  Moved: Cr Collins 
    Seconded: Cr Stokes 
 
That with regard to the Policy 4.2 ‘Removal Expenses’, Council: 
 

1. Resolve to increase the reimbursement for removal expenses by 
$1,500 above current policy for the relocation of the newly appointed 
Executive Manager Corporate and Community Services. 
 

2. Note that Policy 4.2 will be updated as part of the Policy Manual review 
in early 2018.  

CARRIED 7/0 
 

 
COUNCIL RESOLUTION 
 
1712013  Moved: Cr Agar 
    Seconded: Cr Collins 
 
That the meeting be reopened to members of the public. 

CARRIED 7/0 
 
The meeting was reopened to members of the public at 5.59pm. 

 
12.2 Public reading of resolutions that may be made public 
 
  Nil 
 

 

Item No/ Subject: 12.1.4 Confidential Item – EMCCS Relocation Cost 
   
Date of Meeting: 21 December 2017 
 
Date & Author:  30 November 2017 – Chris Linnell - CEO 
 
Responsible Officer: Chris Linnell – Chief Executive Officer 
 
Applicant/Proponent: Ms Jennifer Goodbourn 
 

  File Number: PE.RCR.2 
 
Previous minute/s &  Special Meeting 27 November Resolution 1711015 
Reference:    
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13.  Closure 
 
The President declared the meeting closed at 6.00pm. 
 
  

    
…………………….……………Presiding Person 
 
 
Next Meeting - Ordinary Council Meeting 15 February 2018 
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	GOODS AND/OR SERVICES CONTRACT CONDITIONS
	Shire of Morawa of 26 Winfield Street, Morawa 95 047 014 897 (Principal)
	and
	[insert Contractor] of [insert address] [insert ABN] (Contractor)
	(together, the Parties)
	Date of Contract:
	(a) The Principal has engaged the Contractor to provide the Goods and/or Services.
	(b) This Document sets out the terms and conditions upon which the Contractor shall provide the Goods and/or Services to the Principal.

	PART A – DEFINITIONS AND INTERPRETATION
	1 Definitions
	Acceptance means acceptance of the Goods and/or Services which occurs on the earlier of:
	(a) the Principal notifying the Contractor in writing that the Goods and/or Services are accepted; or
	(b) the expiry of the day 14 days after delivery of the Goods to the Delivery Point or completion of the Services where the Principal has not, during that 14 day period, notified the Contractor in writing that the Goods and/or Services, as the case ma...
	(a) the Contract;
	(b) information relating to the Principal’s past, existing or future business, strategic plans or operations, finances, or customers;
	(c) any other information provided by a Disclosing Party to the Receiving Party which is identified by the Disclosing Party as confidential;
	(d) any report, opinion or advice prepared by the Contractor which the Principal advises is to be prepared on a confidential basis; and
	(e) any copies, extracts or summaries of the information described in paragraphs (a) to (d) (inclusive) above,
	(a) loss of production, revenue, profit, business reputation, opportunities or anticipated savings; and
	(b) loss arising from wasted overheads or business interruptions.
	(a) in relation to a corporation, where that corporation:
	(i) goes into liquidation, except for the purpose of reconstruction or amalgamation of which the affected Party has given the other Party 5 Business Days’ prior written notice of such reconstruction or amalgamation;
	(ii) is otherwise dissolved;
	(iii) has had appointed to it a receiver or receiver/manager of the whole or any part of the assets and undertaking of the Party;
	(iv) enters into any composition or scheme of arrangement with its creditors;
	(v) has had appointed to it an inspector or like official to examine the affairs of the Party or the Party enters into voluntary or other external administration; or
	(vi) is otherwise unable to pay all its debts as and when they fall due; and

	(b) in relation to a natural person, where that natural person:
	(i) commits an act of bankruptcy;
	(ii) becomes subject to an order for the sequestration in bankruptcy of the estate of the Party;
	(iii) assigns its estate or enters into a scheme of arrangement or composition for the benefit of its creditors; or
	(iv) is otherwise unable to pay all its debts as and when they fall due.

	Law means statute, equity, the common law and the legally enforceable requirements of Authorities, including any regulation or law of the Principal.
	Principal Data means information and materials of the Principal in respect of which the Contractor has custody or control for the purpose of providing the Goods and/or Services or which are accessed, transmitted or stored using the Contractor’s inform...

	2 Interpretation
	In this Document, unless the context suggests otherwise:
	(a) a reference to the Contract means the Contract as novated or varied from time to time;
	(b) a reference to 'including' must be read as if it is followed by '(without limitation)';
	(c) where a word or an expression is defined, any other part of speech or grammatical form of that word or expression has a corresponding meaning;
	(d) words in the singular include the plural and vice-versa;
	(e) a reference to any legislation or legislative provision includes any statutory modification or re-enactment of, or legislative provision substituted for, and any subordinate legislation issued under, that legislation or legislative provision;
	(f) a reference to any Party includes that Party’s executors, administrators, substitutes, successors and permitted assigns;
	(g) a reference to a clause is a reference to a clause of this Document;
	(h) a reference to a 'day' or 'month'  is a reference to a calendar day or calendar month;
	(i) headings are for convenience only and do not affect interpretation of this Document; and
	(j) no rule of construction applies to the disadvantage of a Party on the basis that the Party put forward the Contract or any part of it.


	PART B – PROVISIONS APPLICABLE TO THE SUPPLY OF GOODS ONLY
	3 Quality of Goods, sources of supply and substitution
	3.1 The Contractor must ensure that all Goods:
	(a) comply with the requirements of the relevant Order and conform to any samples provided;
	(b) are in accordance with relevant Australian Standards or, where no Australian Standard exists, any relevant ISO Standard;
	(c) are properly, safely and securely packaged and labelled for identification; and
	(d) are of merchantable quality and fit for their intended purpose.

	3.2 The Contractor must ensure that the Principal has the full benefit of any manufacturer’s warranties applicable to the Goods.
	3.3 With the Principal’s consent and subject to any necessary variation to the Contract Price, the Contractor may permanently or temporarily substitute another product (Substitute Product) for any aspect of the Goods to be provided under the Contract ...

	4 Quantities of Goods
	4.1 The Contractor must supply to the Principal the Goods in the quantity specified in the relevant Order.
	4.2 If the Contractor delivers more Goods than the quantity specified in the relevant Order, the Contractor must, upon the Principal’s direction, collect the excess Goods from the Principal at the Contractor’s risk and expense, unless the Principal el...

	5 Delivery obligations and Delivery Point
	The Contractor must deliver the Goods to the Delivery Point and in doing so must:
	(a) not interfere with the Principal's activities;
	(b) leave the Delivery Point secure and fit for immediate use;
	(c) obtain the signature of a member of the Principal’s Personnel who receives delivery of the Goods; and
	(d) where it is not possible to satisfy clause 5(c), leave the Goods where requested by the Principal.

	6 Property and risk in the Goods
	6.1 Subject to this Document, the Parties agree that:
	(a) risk in the Goods shall pass from the Contractor to the Principal on Acceptance; and
	(b) upon payment for the Goods, property in the Goods shall pass to the Principal.

	6.2 The Contractor warrants that it has complete ownership of the Goods free of any liens, charges and encumbrances.

	7 Sale of Goods Act
	(a) the Sale of Goods Act applies to the Contract; and
	(b) to the extent that there is any inconsistency between the Sale of Goods Act and the Contract, and to the extent permitted by Law, the Contract applies rather than the Sale of Goods Act.

	PART C – PROVISIONS APPLICABLE TO THE PROVISION OF SERVICES ONLY
	8 Quality of Services
	8.1 The Contractor must ensure that the Services provided by the Contractor:
	(a) match the description of the Services set out in the Order or otherwise in the Contract;
	(b) are fit for their intended purpose;
	(c) where they relate to design, the works or goods being designed are fit for their intended purpose;
	(d) are performed with the professional skill, care and diligence expected of a person with the skills, experience, expertise and resources necessary to competently provide the Services; and
	(e) are provided in accordance with any Specification.

	8.2 The Contractor warrants, and agrees to ensure, that its Personnel engaged to perform the Services have the necessary skills, experience, expertise, licences, training, qualifications, approvals and resources available to it to competently and lawf...
	8.3 The Contractor must regularly consult with the Principal about the progress of the Services and attend meetings where reasonably requested by the Principal.

	9 Quantity and value of Services
	The Principal shall only be required to take or accept, and pay for, the quantity of the Services set out in the relevant Order, any Specification, or otherwise in the Contract, unless otherwise agreed by the Parties.

	PART D – PROVISIONS APPLICABLE TO THE PROVISION OF GOODS AND/OR SERVICES
	10 Supply of Goods and/or Services
	10.1 The Contractor must:
	(a) at its expense, obtain any Approvals necessary for the provision of the Goods and/or Services;
	(b) at its expense, comply with all reasonable directions of the Principal regarding the provision of the Goods and/or Services, including regarding the transition of the provision of the Goods and/or Services from an alternative supplier to the Contr...
	(c) where the Principal provides the Contractor with written notice that an alternative supplier will, in the future, be supplying the Principal with the Goods and/or Services provided under the Contract, at its expense provide reasonably requested as...
	(d) comply with any Transition Plan; and
	(e) co-operate with any third party service provider appointed by the Principal where necessary to ensure the integrated and efficient conduct of the Principal’s operations and provide reasonable assistance to such other service providers as requested...

	10.2 The Principal must provide the Contractor with any information reasonably necessary for the Contractor to provide the Goods and/or Services.
	10.3 If a Transition Plan is not developed prior to the Contract coming into effect between the Parties, the Principal may:
	(a) make a written request to the Contractor to prepare a draft Transition Plan for the Principal’s review within a reasonable period of time specified by the Principal and the Contractor must comply with that request; and
	(b) accept or propose reasonable amendments to the draft Transition Plan prepared by the Contractor in accordance with clause 10.3(a) and provide a final version of the Transition Plan to the Contractor.


	11 Plant and Equipment
	The Contractor must:
	(a) provide all Plant and Equipment and labour necessary for the performance of the Contractor’s obligations; and
	(b) ensure that Plant and Equipment and other items which the Contractor uses or supplies in connection with the Contract comply with Legal Requirements and are fit for their usual and intended purpose.


	12 Orders under a Long-Term Award
	12.1 This clause applies where the Letter of Award is a Long-Term Award.
	12.2 From time to time the Principal may give the Contractor an Order containing the following information:
	(a) a description and/or specification of the Goods and/or Services required, including the required quantity;
	(b) the Completion Date; and
	(c) where the Order relates to Goods, the Delivery Point.

	12.3 Within 5 Business Days of receipt of an Order the Contractor must give notice to the Principal of:
	(a) any aspect of the Order which it does not accept and supporting reasons; and/or
	(b) any recommended changes to the Order and supporting reasons,
	following which the Parties shall seek to agree on the terms of the Order and a revised Order shall be issued by the Principal to the Contractor.

	12.4 If the Contractor does not give notice under clause 12.3, the Contractor must fulfil the Order.
	12.5 To avoid doubt, the Principal is not obliged to issue Orders to, or otherwise purchase Goods and/or Services from, the Contractor.

	13 Time for performance and extensions of time
	13.1 The Contractor must commence the provision of the Services on the Start Date.
	13.2 Subject to this clause 13, the Contractor shall deliver the Goods to the Delivery Point and/or perform the Services, as the case may be, by the Completion Date.
	13.3 The Contractor is entitled to an extension to the Completion Date if a delay to the provision of the Goods and/or Services is due to:
	(a) a breach by the Principal of the Contract;
	(b) delay or disruption caused by the Principal, except where such delay or disruption is caused by the Principal acting in accordance with the Contract;
	(c) a Force Majeure Event occurring before the Completion Date;
	(d) suspension of the Contract under clause 36.3 where the suspension is the result of a breach by the Principal; or
	(e) a variation being agreed to the nature of the Goods and/or Services provided.

	13.4 To obtain an extension, the Contractor must make a written request to the Principal within 10 Business Days after the cause of delay has arisen or within any other period agreed in writing by the Parties, which request must include the facts on w...
	13.5 The Principal, acting reasonably, must notify the Contractor within 10 Business Days of receiving the Extension Request, or such other time agreed in writing by the Parties, whether an extension of time to the Completion Date is granted and any r...

	14 Receipt and Acceptance of Goods and/or Services
	14.1 The Parties agree that:
	(a) delivery and receipt of the Goods and/or Services shall not of itself constitute Acceptance of the Goods and/or Services by the Principal; and
	(b) Acceptance by the Principal is without prejudice to the Principal’s rights in respect of the Defects Liability Period applicable to any Goods and/or Services.

	14.2 If, following any review, inspection, examination or witnessing of the Goods and/or Services, the Principal is not satisfied that the Goods and/or Services are being, or have been, provided in compliance with the Contract, the Contractor must, af...

	15 Rejection and removal of Defective Goods and/or Defective Services
	15.1 During the Defects Liability Period, the Principal may notify the Contractor in writing that any Goods and/or Services provided are Defective.
	15.2 Where the Principal notifies the Contractor under clause 15.1, the Principal may direct the Contractor to replace, rectify or re-perform the Goods and/or Services, as the case may be, free of charge to the Principal and within a reasonable time s...
	15.3 The Contractor must comply with a direction under clause 15.2 within the time period specified in the notice or otherwise agreed in writing by the Parties.
	15.4 Where the Contractor does not, or advises the Principal that it cannot, comply with a direction in accordance with clause 15.3, the Principal may give the Contractor written notice of its intention to rectify, replace or have re-performed the Goo...
	15.5 Following receipt of a notice under clause 15.4 from the Principal, the Contractor has 5 Business Days to notify the Principal in writing as to whether the Contractor will replace, rectify or re-perform the Goods and/or Services and to reach agre...
	15.6 Where the Contractor has made good any Defective Goods and/or Services, those Goods and/or Services will be subject to the same Defects Liability Period as the original Goods and/or Services from the date the Contractor completes making good the ...
	15.7 The Principal shall not be responsible for the care or custody of any Defective Goods after a period of 5 Business Days after the Contractor has been notified in writing by the Principal that they are Defective.
	15.8 Without limiting clause 32, any cost or expense reasonably incurred by the Principal in connection with, or as a result of, the Defective Goods and/or Services shall be a debt due from the Contractor to the Principal.
	15.9 To avoid doubt, nothing in this clause shall prejudice any other right of the Principal arising out of the failure by the Contractor to provide Goods and/or Services in accordance with the Contract.

	16 Failure to provide Goods and/or Services
	16.1 The Contractor must provide written notice to the Principal as soon as possible if the Contractor is unable to provide the Goods and/or Services and the period of time for which the Contractor will be so unable.
	16.2 Where the Contractor provides written notice to the Principal under clause 16.1, the Principal may, acting reasonably, and without being liable in any way to the Contractor, obtain or acquire such goods and/or services as it requires from a third...

	17 Information
	The Contractor must keep the Principal fully informed about:
	(a) any matters that may adversely affect the Contractor’s ability to provide the Goods and/or Services; and
	(b) delivery of the Goods and/or completion of the Services.


	18 Price basis
	18.1 The Contract Price shall be firm and not subject to rise and fall.
	18.2 To avoid doubt, the Principal’s liability to the Contractor for the Contractor’s costs in providing the Goods and/or Services is capped at the Contract Price, unless otherwise agreed in writing by the Parties.

	19 Formation of contract and Term
	19.1 Where this Document is executed by the Parties, the Contract shall be formed, and shall commence, on the date that the last Party executes this Document.
	19.2 Where this Document is not executed by the Parties:
	(a) the Contract shall be formed, and shall commence, on the date of the Letter of Award; and
	(b) the Parties agree that the terms and conditions in this Document are incorporated within the Contract and the failure of either Party to execute this Document does not affect the incorporation of those terms and conditions within the Contract or t...
	19.3 The Contract shall terminate 10 Business Days after Acceptance or upon expiry of the time period specified in the Letter of Award, whichever is the later, subject to clauses 19.4 and 19.5.
	19.4 The Parties may agree in writing to extend the term for an agreed period of time.
	19.5 The Contract may terminate before the expiry of the period of time in clause 19.3:
	(a) if the Parties agree in writing; or
	(b) otherwise in accordance with this Document.

	19.6 The termination of the Contract does not affect:
	(a) any rights of the Parties accrued before the date of termination; and
	(b) the rights and obligations of the Parties which survive termination.

	19.7 Clauses 1 (definitions), 2 (interpretation), 3.2 (manufacturer’s warranties), 6.2 (warranty regarding property in goods), 8.2 (warranties regarding personnel), 10.1(c) and 10.1(d) (transition out), 14 (Acceptance and Defects Liability Period), 15...

	20 Contractor to have informed itself
	By providing the Request Response, the Contractor acknowledges that it has:
	(a) examined carefully, and has acquired actual knowledge of the contents of, its Request Response, this Document and any other information made available in writing by the Principal to the Contractor for the purposes of the Request Response and the C...
	(b) satisfied itself as to the correctness and sufficiency of the Request Response and that the Contract Price covers the cost of complying with all of its obligations under the Contract and of all matters and things necessary for the proper performan...


	21 Conflict of interest
	21.1 The Contractor warrants that, to the best of its knowledge, as at the date of providing the Request Response:
	(a) the Contractor has declared in its Request Response any Conflicts of Interest in the performance of its obligations under the Contract that it has, or is likely to have; and
	(b) the information contained in the Contractor’s Request Response as to the existence of any Conflicts of Interest is correct and comprehensive.
	21.2 If a Conflict of Interest or risk of Conflict of Interest arises, including because of work undertaken by the Contractor for a person other than the Principal, the Contractor must immediately give notice of the Conflict of Interest, or the risk o...

	22 Legal Requirements, industrial awards and Standards and Procedures
	22.1 The Contractor shall comply with all Legal Requirements, Standards and Procedures affecting or applicable to the Goods and/or Services and/or the performance of the Contract and ensure that its Personnel also comply with the same, at the Contract...
	22.2 The Contractor shall:
	(a) comply with all industrial awards or agreements affecting or applicable to the persons engaged by the Contractor for the purposes of providing the Goods and/or Services;
	(b) ensure that the remuneration and terms of employment of all of its employed Personnel are consistent with the remuneration and terms of employment that reflect the industry standard as expressed in industrial awards and agreements and any code of ...
	(c) to the extent practicable, use reasonable endeavours to ensure that its Sub-contractors satisfy the requirements of clauses 22.2(a) and 22.2(b) in relation to the Sub-contractors’ own employees; and
	(d) ensure that it pays each of its Sub-contractors in accordance with the Contractor’s agreement with that Sub-contractor, subject to the Contractor’s acceptance of the goods and/or services provided by the Sub-contractor.

	23 Safety obligations
	23.1 The Contractor must:
	(a) do all things reasonably necessary to ensure that the Goods and/or Services are provided in a manner that is safe and not likely to cause injury or illness to any person; and
	(b) perform all relevant functions and fulfil all relevant duties under all relevant OSH Laws required of an employer or otherwise applicable to the role of the Contractor under the Contract including notification of incidents as may be required under...

	23.2 Where any injury, property damage, accident or incident which is notifiable under any Legal Requirement occurs, the Contractor must:
	(a) as soon as practicable, but in any event within 24 hours, notify the Principal of that injury, property damage, accident or incident; and
	(b) provide the Principal with any further information requested by the Principal.

	23.3 The Contractor acknowledges that if, in performing its obligations under the Contract, its Personnel enter premises under the control of the Principal or the Principal’s Personnel they must comply with the Principal’s occupational health and safe...
	23.4 Without limiting clauses 36.3 to 36.5 (inclusive), any breach by the Contractor of OSH Laws or this clause which gives rise to circumstances which:
	(a) present actual or potential risk of life or serious injury; or
	(b) are otherwise required to be notified under OSH Laws,
	entitles the Principal to suspend the whole or part of the performance of the Contractor’s obligations.


	24 Contractor’s Personnel
	24.1 The Contractor must, and must ensure its Personnel, when providing the Goods and/or Services:
	(a) comply with all reasonable directions given by the Principal or any person authorised by Law or the Standards and Procedures to give directions to the Contractor in relation to the Goods and/or Services;
	(b) do not cause any damage, loss or injury to any property or person; and
	(c) act, in all circumstances and at all times, in a fit and proper manner.

	24.2 If the Contractor proposes to replace, or have another of its Personnel perform any functions of, any Specified Personnel, it must obtain the prior written approval of the Principal.
	24.3 The Contractor must provide the Principal with an Australia-wide police clearance in respect of any of its Personnel within 30 Business Days of such a request being made in writing by the Principal to the Contractor.
	24.4 If any police clearance obtained under clause 24.3 evidences that any of the Contractor’s Personnel has committed a criminal offence punishable by imprisonment or detention, the Principal may, without prejudice to its other rights under the Contr...
	24.5 If the Goods and/or Services to be provided by the Contractor involve Child-Related Work or involve the delivery of the Goods and/or Services at a Child-Related Site:
	(a) the Contractor must provide to the Principal an Assessment Notice in respect of all Personnel involved in performing the Child-Related Work, or providing the Services  or delivering Goods at the Child-Related Site, before they commence such work; and
	(b) the Principal may require the Contractor to immediately remove any of the Contractor’s Personnel who do not have a current Assessment Notice and the Contractor must comply with such a request as soon as possible.


	25 Representatives
	Each Party may appoint a Representative, and give them authority, to act on its behalf for the purpose of the Contract within delegation limits advised in writing to the other Party.

	26 Invoicing and payment
	26.1 Subject to the Contractor satisfactorily providing the Goods and/or Services, the Principal must pay the Contractor the Contract Price in accordance with this clause 26 and the Contractor’s preferred payment methodology (if any) as notified in wr...
	26.2 As soon as reasonably practicable following the end of each month, or at another time or frequency agreed in writing by the Parties, the Contractor must provide to the Principal an Invoice for the provision of the Goods and/or Services or any del...
	26.3 Subject to any right of the Principal to retain, withhold, reduce or set-off any amount due to the Contractor, the Principal must pay all Invoices issued in accordance with this clause within 20 Business Days of issue to the Principal or such oth...
	26.4 The Contractor is not entitled to payment for any Disbursements not included in the Contract Price unless prior written notice of the Disbursement was provided to the Principal and the Principal approved the Disbursement in writing. To avoid doub...
	26.5 A payment made pursuant to the Contract is taken to be payment on account and is not proof or admission of the value of the Goods and/or Services provided or that the Goods delivered and/or the Services performed, or any part thereof, were to the...
	26.6 The Parties agree that failure by the Principal to pay the amount payable at the due time will not be grounds for the Contractor to terminate, invalidate or avoid the Contract.

	27 Goods and services tax
	27.1 Words capitalised in this clause 27 and not otherwise defined have the meaning given in the GST Law.
	27.2 Where an amount of Consideration is payable for a Taxable Supply made under the Contract (whether that amount is specified or can be calculated in accordance with the Contract), it does not include GST and must be increased by the GST Rate.
	27.3 The Party making a Taxable Supply under the Contract must issue a Tax Invoice or Adjustment Note to the Recipient in accordance with the GST Law.
	27.4 If any Party has a right to be reimbursed or indemnified for any cost or expense incurred under the Contract, that right does not include the right to be reimbursed or indemnified for that component of a cost or expense for which the indemnified ...

	28 Access to Principal’s Premises and Principal’s Documents
	28.1 The Principal agrees to provide the Contractor with access to the Principal’s Premises and Principal’s Documents as reasonably required to provide the Goods and/or Services.
	28.2 The Contractor must only use the Principal’s Documents for the sole purpose of providing the Goods and/or Services and must take reasonable security measures to protect the Principal’s Documents from unauthorised disclosure or use.
	28.3 The Contractor acknowledges and agrees that:
	(a) the Principal may need to obtain the consent of third parties to the disclosure of Principal’s Documents to the Contractor;
	(b) the Principal may, acting reasonably, suspend or deny the Contractor’s access to the Principal’s Premises or Principal’s Documents at any time; and
	(c) where the Principal has suspended or denied the Contractor’s access to the Principal’s Premises or the Principal’s Documents, the Contractor shall only be able to gain or regain access upon written notice from the Principal.


	29 Confidentiality
	29.1 In this clause 29 the following terms have the following meanings:
	(a) ‘Disclosing Party’ means the Party which has disclosed Confidential Information that is confidential to that Party; and
	(b) ‘Receiving Party’ means the Party to whom Confidential Information is disclosed by the Disclosing Party.

	29.2 Subject to clause 29.3, the Parties must not:
	(a) disclose Confidential Information to any other person; or
	(b) use Confidential Information except to the extent necessary to fulfil their obligations under the Contract.

	29.3 Subject to clause 29.4, a Party may disclose Confidential Information to a third party:
	(a) with the prior consent of the Disclosing Party;
	(b) to the extent required by any Law or applicable securities regulation or rule;
	(c) in connection with any dispute or litigation concerning the Contract or its subject matter;
	(d) to the extent required by any Authority having jurisdiction over the Receiving Party; or
	(e) who is an employee, officer, financier, joint venture partner, related body corporate, contractor, financial adviser, legal adviser or insurer of the Receiving Party, where the disclosure is necessary for the purpose of the Receiving Party perform...

	29.4 Before making a disclosure to a person under clause 29.3, the Receiving Party must:
	(a) inform the entity or person to whom the Confidential Information is being disclosed of the Receiving Party’s obligations under the Contract, except where clause 29.3(b) applies;
	(b) notify the Disclosing Party and give the Disclosing Party a reasonable opportunity to take any steps that the Disclosing Party considers necessary to protect the confidentiality of that information; and
	(c) where clause 29.3(e) applies, but with the exception of employees or officers of the Receiving Party, procure that the person or entity executes a deed in favour of the Disclosing Party in a form acceptable to the Disclosing Party, acting reasonab...


	30 Data security
	30.1 The Contractor must:
	(a) do all things that a reasonable and prudent person or entity would do to ensure that all Principal Data is protected at all times from unauthorised access or use by a third party and from misuse, damage or destruction by any person;
	(b) provide protective measures for the Principal Data that are no less vigorous than accepted industry standards and commensurate with the consequences and probability of unauthorised access to, or use, misuse or loss of, the Principal Data; and
	(c) either return to the Principal or destroy any Principal Data immediately following the termination of the Contract.

	30.2 If requested by the Principal, acting reasonably, the Contractor must take out and maintain insurance, to the Principal’s reasonable satisfaction, to protect against the risks of a Cyber Incident. Clause 33 shall apply to this insurance with any ...

	31 Intellectual Property Rights
	31.1 The Contractor warrants that any supply by it of the Goods and/or Services and any designs, documents or methods of working provided by it to the Principal in doing so does not infringe any Intellectual Property Right.
	31.2 The Contractor shall indemnify the Principal against any Loss resulting from any alleged or actual infringement of any Intellectual Property Right arising from or in connection with the supply of the Goods and/or Services or from any designs, doc...
	31.3 Ownership of a Party’s Background Intellectual Property Rights vests in and shall remain vested in that Party.
	31.4 The Contractor grants to the Principal a royalty-free, perpetual, irrevocable, express, non-exclusive, world-wide licence to use, exercise and sub-license the Contractor’s Background Intellectual Property Rights only for the intended purpose of t...
	31.5 The Principal grants the Contractor a revocable, royalty-free and non-transferable licence to use any Principal’s Background Intellectual Property Rights to the extent necessary for the Contractor to supply the Goods and/or Services.
	31.6 All Intellectual Property Rights (other than the Contractor’s Background Intellectual Property Rights) in the designs, documents, materials, equipment or methods of working provided by the Contractor under the Contract will vest in the Principal....
	31.7 The Contractor must ensure that:
	(a) copyright and any other ownership interests or rights in the designs, documents, materials, equipment or methods of working provided by the Contractor under the Contract do not vest in any Sub-contractor of the Contractor or any other third party;...
	(b) no third party is in a position to successfully assert any moral rights or other proprietary interests in relation to the Goods and/or Services or the Contract contrary to the interests of the Principal.

	31.8 A Party must not:
	(a) grant any third party access to the other Party’s Intellectual Property Rights without that other Party’s prior written consent, which may be given in that other Party’s discretion; or
	(b) do or allow to be done, or fail to do, any act that may infringe the other Party’s Intellectual Property Rights.

	31.9 All payments and royalties payable in respect of any Intellectual Property Rights required in respect of performance of the Contract shall be included in the Contract Price and shall be paid by the Contractor to the person, persons, or body to wh...

	32 Liability and indemnity
	32.1 Subject to the other provisions of this clause 32, the Contractor shall indemnify and keep indemnified the Principal and the Principal’s Personnel from and against all Loss suffered by the Principal or its Personnel arising directly or indirectly...
	(a) any breach of the Contract by the Contractor;
	(b) any Wilful Misconduct, or a negligent act or omission, by the Contractor or its Personnel;
	(c) any loss or damage to the Principal’s premises or property caused by the acts or omissions of the Contractor or its Personnel;
	(d) any claim made by a third party against the Principal or its Personnel, to the extent that the claim arose out of any act or omission of the Contractor or its Personnel; and
	(e) any act or omission of the Contractor or its Personnel that causes the Contractor to breach any Legal Requirement,
	except to the extent that the Loss is caused by the Wilful Misconduct or a negligent act or omission of the Principal or its Personnel.

	32.2 Notwithstanding any other clause of the Contract, neither Party will be liable to the other Party for any Consequential Loss unless:
	(a) the Law requires otherwise;
	(b) the Parties agree in writing that a Party will be liable for that Consequential Loss; or
	(c) the Consequential Loss is specified in or otherwise covered by an Insurance.

	32.3 Each Party agrees that Part 1F of the Civil Liability Act 2002 (WA), to the extent that the same may be lawfully excluded, is excluded from operation with respect to any Dispute, claim or action brought by one Party against the other Party arisin...

	33 Insurance and risk management
	33.1 The Contractor must:
	(a) procure and maintain the Insurances with the minimum level of cover set out in this Document, or otherwise specified by the Principal in the Principal Request, from insurers having a financial performance rating of at least A- by Standard and Poor...
	(i) carries on business in Australia and is authorised by the Australian Prudential Regulation Authority; or
	(ii) if an overseas insurer, covers claims lodged and determined in the jurisdiction of Australia, with any limitations regarding this requirement to have been notified to, and approved, by the Principal;

	(b) ensure that its Sub-contractors have appropriate and reasonable insurance (including as to amounts of insurance and type of insurance) for the work or services they may conduct or provide under a sub-contract relating to the provision of the Goods...
	(c) upon the Principal’s written request, provide to the Principal copies of current and updated certificates of insurance for all Insurances, including those of a Sub-contractor;
	(d) inform the Principal in writing immediately if it becomes aware of any actual, threatened or likely claims in connection with the Contract under any of the Insurances, except claims which the Principal may have against the Contractor;
	(e) disclose to the Principal in writing any limitations under an Insurance or other factors relevant to any Insurance which may adversely impact on the provision of the Goods and/or Services by the Contractor or a claim in connection with the Contract;
	(f) pay all premiums and deductibles applicable to any of the Insurances when due;
	(g) promptly reinstate any Insurance required if it lapses or cover is exhausted;
	(h) give the Principal at least 20 Business Days’ prior written notice of any cancellation or non-renewal of, or a material alteration to, any of the Insurances; and
	(i) not do any act or omission that would be grounds for an insurer to refuse to pay a claim made under any of the Insurances.

	33.2 To the extent possible, at the times of placement or renewal of any Insurances, each Insurance must:
	(a) state that it is governed by the laws of the Commonwealth of Australia and that courts of Australia shall have exclusive jurisdiction to deal with any dispute under the policy; and
	(b) where the Principal is entitled to cover under the Insurance:
	(i) provide that the Insurance is primary with respect to the interests of the Principal and any other insurance maintained by the Principal is excess to and not contributory with the Insurance;
	(ii) provide that a notice of claim given to the insurer by an insured under the Insurance must be accepted by the insurer as a notice of claim given by the Principal;
	(iii) except for compulsory workers’ compensation insurance, compulsory third party motor liability insurance and professional indemnity insurance, include a cross-liability provision extending the policy to operate in the same manner as if there was ...
	(iv) provide that, where the Principal is not a named insured, the insurer must waive rights of subrogation against the Principal; and
	(v) provide that any breach of the conditions of that Insurance by an insured other than a Principal must not in any way prejudice or diminish any rights which the Principal has under that Insurance.


	33.3 The Contractor must procure and maintain public liability insurance and product liability insurance which:
	(a) is for an amount not less than $10 million, or such other amount as specified in the Principal Request, in respect of any one claim, is unlimited in the amount of occurrences and not less than the amount set out in the Principal Request (if any is...
	(b) covers the liability of the Contractor, its Personnel and the Principal in respect of:
	(i) loss of, damage to, or loss of use of, any real or personal property; and
	(ii) the bodily injury of, disease or illness (including mental illness) to, or death of, any person (other than liability which is required by any Legal Requirement to be insured under a workers’ compensation policy),


	arising out of or in connection with the Contractor’s performance of the Contract; and
	(c) covers the use of unregistered motor vehicles or unregistered mobile plant and equipment used in connection with the Contract and sudden and accidental pollution.

	33.4 Where the Contractor shall be using its own vehicles, plant and equipment in providing the Goods and/or Services, the Contractor must procure and maintain reasonable vehicle and equipment insurance for such vehicles, plant and equipment (Contract...
	(a) cover all loss and/or damage to the Contractor’s Vehicles and Equipment;
	(b) cover third party personal injury or death (to the extent not covered by any public and product liability insurance taken out by the Contractor and any compulsory third party motor vehicle insurance) and third party property damage liability invol...
	(c) be unlimited in the number of occurrences; and
	(d) to the extent available from the insurance market from time to time, contain a principal’s indemnity extension in favour of the Principal.

	33.5 Unless otherwise agreed in writing by the Principal, the Contractor must procure and maintain workers’ compensation insurance as follows:
	(a) the Contractor must insure against liability for death of or injury to persons employed by or deemed by a Legal Requirement to be employed by the Contractor including liability under statute and at common law with a level of cover not less than $5...
	(b) where the Contractor is a sole trader and has no workers’ compensation policy in place, the Contractor must insure against the loss of income and illness by the purchase of an income protection or salary continuance policy.

	33.6 Where specified in a Principal Request or otherwise reasonably requested by the Principal, the Contractor must procure and maintain professional indemnity insurance, which must:
	(a) be for not less than $5 million, or such other amount as is specified in the Principal Request, or otherwise reasonably requested by the Principal in respect of any one claim;
	(b) be for an amount not less than the amount specified in the Principal Request in the aggregate for all claims arising in any one 12 month period of insurance (if an amount is so specified);
	(c) include one full automatic reinstatement of the limit of liability;
	(d) cover liability arising from any act or omission in connection with or arising out of the Contractor’s professional activities and duties under the Contract; and
	(e) cover claims under the Competition and Consumer Act 2010 (Cth), the Fair Trading Act 2010 (WA) and any similar legislation in any other state or territory, insofar as they relate to the provision of professional advice.

	33.7 Notwithstanding any other provision of this clause 33, if agreed in writing by the Principal, the Contractor may self-insure in respect of any or all of the Insurances provided that:
	(a) it is lawful for the Contractor to do so;
	(b) the Contractor identifies in writing to the Principal which of the risks required to be insured are being self-insured; and
	(c) if required by the Principal from time to time, the Contractor will provide to the Principal a copy of the Contractor’s latest annual report and accounts and/or demonstrate to the Principal’s reasonable satisfaction that the Contractor maintains s...

	33.8 The Parties acknowledge and agree that:
	(a) the effecting and maintaining of the Insurances by the Contractor does not, in any way, affect or limit the liabilities or obligations of the Contractor under the Contract;
	(b) the Insurances are primary, and not secondary, to the indemnities referred to in this Document and the Principal is not obliged to make a claim or institute proceedings against any insurer under the Insurance before enforcing any of its rights or ...
	(c) whenever a claim is made under any of the Insurances, the Contractor is liable for any excess or deductible payable as a consequence;
	(d) the Contractor must not do or omit to do any act that would be grounds for an insurer to refuse to pay a claim made under any of the Insurances;
	(e) nothing in this clause 33 fixes the Principal with notice of the contents of any Insurance policy and must not be raised as a defence to any claim by the Principal against the Contractor; and
	(f) where relevant, the Contractor must provide reasonably requested assistance to the Principal in the preparation and negotiation of insurance claims.

	33.9 The Contractor at the discretion of the Principal may be required to provide the Principal with a risk management plan relating to the Contract in accordance with AS/NZS 4360-2009 Risk Management.

	34 Force Majeure Event
	34.1 A Party must:
	(a) immediately give notice to the other Party of any Force Majeure Event that precludes that Party from partially or wholly complying with any of its obligations under the Contract (Affected Obligations); and
	(b) if it gives such a notice, either:
	(i) to the extent practicable, specify in the notice the length of delay that will result from the Force Majeure Event; or
	(ii) where it is impracticable to specify the length of delay at the time the notice is delivered, provide the other Party with periodic supplementary notices during the period over which the Force Majeure Event continues.


	34.2 The Party’s obligation to perform the Affected Obligations is suspended for the duration of the actual delay arising out of the Force Majeure Event.
	34.3 The Party whose performance is affected by the Force Majeure Event must use its reasonable endeavours to remove or relieve the Force Majeure Event and to minimise the delay so caused.
	34.4 If a Force Majeure Event continues to affect the provision of the Goods and/or Services for the duration of the Force Majeure Event Termination Period, the Principal may terminate the Contract by serving written notice on the Contractor.

	35 Settlement of Disputes
	35.1 In the event of a Dispute, a Party may provide a written notice to the other Party identifying the nature of the Dispute and containing enough information to enable the other Party to reasonably understand the facts relevant to the Dispute (Dispu...
	35.2 Within 15 Business Days of receipt of the Dispute Notice, the Parties shall meet to seek to negotiate, in good faith, a resolution to the Dispute.
	35.3 In the event that the Dispute remains unresolved after the time period referred to in clause 35.2, either Party may, at any time after giving notice to the other Party of its intention to do so, refer the Dispute for mediation in accordance with ...
	35.4 A mediation under this clause 35 shall:
	(a) be conducted by a single mediator to be appointed, in the absence of agreement by the Parties within 5 Business Days after the giving of a notice of intention under clause 35.3, by the Chairperson (or his or her nominee) for the time being of the ...
	(b) be conducted according to the rules proposed by the appointed mediator; and
	(c) be conducted during a period of 10 Business Days (or such longer period as the Parties may agree in writing) from the acceptance by the mediator of his or her appointment.
	35.5 The Parties shall each pay their own costs of the mediation and will each pay half of the mediator’s fees and costs.
	35.6 If the Parties are unable to resolve the Dispute within the mediation period stipulated in, or agreed under, clause 35.4(c), either Party may take whatever other action is available to it under the Contract or the Law, including initiating procee...
	35.7 Nothing in this clause 35 precludes a Party from seeking interlocutory relief relative to the subject matter of a Dispute from a court of competent jurisdiction, including the right to seek injunctive relief.

	36 Default, suspension and termination for breach
	Default
	36.1 If a Party breaches a provision of the Contract and that breach continues for a period of 5 Business Days, the other Party may provide a written notice to that Party:
	(a) identifying the nature of the alleged breach;
	(b) requiring the Party to comply with the relevant provision of the Contract; and
	(c) requiring the Party to remedy the breach in any manner and within a reasonable timeframe specified in the notice.

	36.2 If a Party breaches or repudiates the Contract, nothing in the Contract prejudices the right of the other Party to recover damages or exercise any other right under the Contract or under any applicable Legal Requirement.
	36.3 If a Party breaches a provision of the Contract and fails to comply with a written notice issued under clause 36.1, the non-defaulting Party may suspend the performance of its obligations (or any of them) and the defaulting Party’s obligations (o...
	36.4 The Contractor must bear any cost it incurs as a result of a suspension under clauses 23.4 or 36.3 and any costs incurred by the Principal as a result of the suspension and any amounts payable by the Contractor under this clause become a debt due...
	36.5 To avoid doubt, if a Party suspends the Contract or any part of it in accordance with clause 36.3, the Completion Date shall not be extended by the period of that suspension, except as otherwise agreed in writing by the Parties.
	36.6 Subject to clause 36.7, without limiting the other circumstances in which the Contract may be terminated, if a Party breaches a provision of the Contract and fails to comply with a notice issued under clause 36.1, then the other Party:
	(a) may give a further notice to the defaulting Party of its intention to terminate the Contract if the breach is not remedied or rectified in accordance with any manner or timeframe specified in the notice; and
	(b) by a further and final notice in writing to the defaulting Party immediately terminate the Contract if the breach is not remedied or rectified within the timeframe specified in the notice given under clause 36.6(a).

	36.7 If a Party breaches a material provision of the Contract and that default is incapable of remedy or rectification, the non-defaulting Party may terminate the Contract by written notice to the defaulting Party.

	37 Termination
	37.1 Without limiting the other circumstances in which the Contract may be terminated, if a Party:
	(a) commits an Insolvency Event;
	(b) assigns or sub-contracts the Contract or any part thereof without any prior written consent of the other Party required by the Contract;
	(c) or any of its Personnel are found guilty of any criminal act relating to the Goods and/or Services; or
	(d) includes in its Request Response any statement, representation, description of fact, matter, information or thing which is false, untrue, incorrect or inaccurate, whether known to the Party or not,

	37.2 If the Contract is terminated, the Principal may engage or contract with any person other than the Contractor to provide similar or equivalent goods and/or services to the Goods and/or Services.
	37.3 Where the Principal terminates the Contract under clauses 36.6, 36.7 or this clause 37, the Principal shall ascertain the amount of all damages and expenses suffered or incurred by the Principal as a result of any of the matters referred to in th...
	37.4 When the Contract is terminated, the Contractor must:
	(a) promptly return to the Principal or destroy any of the Principal’s property or Principal’s Documents as directed in writing by the Principal; and
	(b) if requested by the Principal, co-operate with and assist the Principal to transition the provision of the Goods and/or Services to the Principal or to another contractor engaged by the Principal, including by complying with the terms of any agree...


	38 Assignment and subcontracting
	38.1 The Contractor shall not:
	(a) assign all or any part of its rights and obligations under the Contract; or
	(b) sub-contract the whole or any part of the Contract,
	without:
	(c) the Principal’s prior written approval, which must not be unreasonably withheld; and
	(d) in the case of an assignment under clause 38.1(a) where obligations are to be assigned, the proposed assignee executing a deed in favour of the Principal agreeing to comply with and be bound by the obligations of the Contractor under the Contract.

	38.2 To avoid doubt, the Principal’s approval to sub-contract does not discharge or release the Contractor from any liability or obligation under the Contract.

	39 Restructure of the Principal
	If the Principal is restructured by Law, then the rights and obligations of the Principal under the Contract are assigned to and assumed by the appropriate legal entity as determined by the Principal or the successors of the Principal under the restru...

	40 Notices
	40.1 Any notice under the Contract shall be in English, in legible writing and signed whether by hand or by electronic signature, and shall be given or served by:
	(a) hand delivery or prepaid post to the address of the receiving Party specified in the Request Response, Letter of Award or in
	(b) Schedule 1, as applicable, or at such other address as may from time to time be notified in writing to the notifying Party by the receiving Party but in any event to the last notified address; or
	(c) email to the email address of the receiving Party specified in the Request Response, Letter of Award or in
	(d) Schedule 1, as applicable, or at such other email address as may from time to time be notified in writing to the notifying Party by the receiving Party but in any event to the last notified email address.

	40.2 Any notice or other communication is regarded as being given by the notifying Party and received by the receiving Party:
	(a) if by delivery in person, when delivered to the address of the receiving Party;
	(b) if by post, 5 Business Days from and including the date of postage; and
	(c) if sent by email, in accordance with section 14 of the Electronic Transactions Act 2011 (WA),

	but if the delivery or receipt is on a day which is not a Business Day or is after 5.00pm (receiving Party’s time), it is regarded as received at 9.00am on the following Business Day.

	41 General
	41.1 Relationship of the Parties
	(a) The Contractor acknowledges and agrees that it is an independent contractor and not an agent of the Principal and that it has no authority to bind the Principal by contract or otherwise.
	(b) Nothing in the Contract creates a partnership, trust or agency between the Parties or imposes any fiduciary duties on either Party in relation to the other, unless expressly stated in this Document.

	41.2 Severability
	Should any part of the Contract be invalid or unenforceable, that part shall be:
	(a) read down, if possible, so as to be valid and enforceable; or
	(b) if it cannot be read down, severed from the Contract to the extent of the invalidity or unenforceability,
	and the remainder of the Contract shall not be affected by such invalidity or unenforceability.

	41.3 Variation to Contract terms
	41.4 Waiver
	(a) A Party may only waive a right or power it has under the Contract by written notice to the other Party.
	(b) No forbearance, delay or indulgence by a Party in enforcing a provision of the Contract shall prejudice, restrict or limit the rights of, or the exercise of the powers of, that Party, nor shall any waiver of those rights operate as a waiver of any...

	41.5 Entire agreement
	The Contract embodies the entire agreement between the Parties and supersedes all prior conduct, arrangement, agreements, understandings, quotation requests, representations, warranties, promises, statements, or negotiations, express or implied, in re...
	41.6 Rights are cumulative
	41.7 Governing Law
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